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ni.i.iiaK  or  QtJL  i.aw«« 
Ci«f«iidftiit») 


MrvtAh  jmm. 


Qimmt  oooHT 


29  2I.A.  631 


ao©i  ©oimTT. 


jusTw  mmt.  muTimu  tm  owiuion  ov  n» 


VW«i«  «f  pat  t*»«n«  Its  «l«r]i  and  IV9mtisY«3r«  prsyis^  for  aa 
•toouiitifis*  A  <l*4Kr9«  for  t:h«  pmireMst  <»f  evytain  Ixmds  dwfi«d  by  tli« 
plaintiff «  An  lajxi«i0ti<»m  x^tt1s:m.liiiisg  Hi*  itfeMmats  firiMi  ipftylng  out 
«ay^  aeitfffs  ia  lt»  g«»tTnX  fvos^l*  «f  in  its  bond  s^ad  lnteT««t  fuBd« 
MMd  fOY  th*  appolat»*at  of  a  r«9«iv#?  to  t%k«  p^«i««fioft  «f  all 
•oiMvy*  @n  hftad  »7  t9  %»  nollftoted  froiu  t)ie  g«]iftriil  tax«»  Xsvltd  f«r 
tli«  pwipQf  Of  p«>7lag  ''»tor«orliL«  Soadbi* 

fht  4»f«»d!^ts  »B««r«r«d  tH«  bill,     thff  mtt«¥  tnt*  reftrrvd 
%•  %  aii«t«3r,  «li0  flX«d  %  r«fO?t«  td  i^l@]^  objttdtlaaisi  nad  •xo«ptioB« 
ip«r«  fixed  and  c^vc^yuled.     tbex^upon  «  d««»#«  w^s  •atAred  by  tli« 
oeutrt  &rd«:rla(S  th^t  tisi*  pl».latlff  uwm  nad  irttaoircr  farea  th«  dtfcadaat 
'fmft««  tht  mm  »f  l4«Seo.eX«  t<^<rth«7  witli  iatertst  ea  th*  sua  of 
|I«33&«00  at  i$  i^v  aaaiM,  aad  funtiaT  tbi«t  tiw  dAftad^at  TlxXafa 
%•  <»fd*r«d  ^ad  dlr«et«d  t«  jMqr  •«14  |«dga«&t  together  with  lat«r#«t 
tHei^aa  witbla  tiartr  <^^7«  frta  tbft  di^.t«  of  %h%  a««ri»e  «ad  tliat  tlM 
l*7«9ld#at  of  tliia  ionsd  af  Tr««ta»«  of  th«  d«f«mttmt  TiU^m*  dlreot 
tha  TUlai^a  QX*rk  ta  lama  &  vau^ar  for  nald  sum  paya^e  to  tba 
pXaiatlff  sad  tUst  tb«  Vlllac*  fvaaawray  iHif  »»ld  ▼aaa&^r  vlthla 
tlilrly  daya  f¥oa  tlio  d%t«  of  tha  dtovaaj  tli^t  tb«  f»«t  of  the  aastev 
la  ohi^aaery  ^aountlag  ta  fXSa*2ft  tw  taxed  »a  ea«ta  %falaet  the 
iafead^at  Tlllega  aad  e^ld  dafeM^at  pt^  aald  me  tar*  e  faee  to  the 


< 


1- 


ifia.A.iges 


.XV 


10  R 


»tMUtJ$ 


•Mir  t<(  ^  ^^^  ffi*#ir<K>  to  #swi«t9  fMf^r  *i 


u$  •i  —tn 


tr^Al  «& 


s 

sitdd  iMtstttT  in  eh»no«yy  vlthln  thirty  Awf*  fr«a  th«  diite  of  tlui 
dt#Vt«y  niMl  faafthatf  tli^t  tbt  ooi>rt  retain  JuriftdiotioB  to  onforto 
tho  t«Vtto  of  tho  dooxoo. 

Hm  tHO^Yy  up^ii  ^i«h  tlM  ftmoo  «».«  tvlod  and  upo&  whiek 
tli«  pXftintiff  irolloo  is  tli«^t  t)i«  dtf«iidAiit  Tillftgt  h«i«  oollootod 
•laffioiont  aioiuiyo  fvoft  titxoo  oY  otliervito  to  pay  th«  plaintiff** 
bottdOf  nnd  tk^t  irtg^rdlonii  of  w^tlor  tlio  momif  oo  ooXlootod  io 
pmp^tlf  (%¥>plioml>Xo  to  tbo  plaiintiff*«  l»^id«»  tho  piaintiff  i« 
oatltXod  to  ft  jttdpiost  for  f>riBOipia  a&d  iatoroot  duo  on  it«  boado} 
oloo  to  en  otdor  dirooting  tM«  defoMmut  vill^sgo  to  mt  th«  jiidl^oat 
oitlLiik  titirty  d$ifo»  aad  th^t  tho  ooiurt  proporif  enter  %«  ordor 
dirootlBK  ^*  d«f«»daiit  to  i»iiy  tho  foot  of  th«  nastor  ia  eikMXkMTf, 
loxod  fto  ooot«»  tritikitt  thirty  dayo  froot  t)!i«  d%t«  of  tlio  judg»0At« 

To  tlsiio  thmvixf  %h0  dofondaBto  ropXy  %hn%  ivl^ilo  tl^o  plaiatiff 
io  ontitXod  to  »  jwlgotoat  agnimot  tho  dofoadtttt  viXlmgo  for  tho 
inriAOlpsX  <&nd  later«i«t  duo  qu  it«  l>oadtg  it  i«  not  oatitlod  to  o 
naJlAt^t«ty  dirootion  oa  tlio  dof^sdaato  tkat  ota^  jvidgttoat  bo  pt.id 
witbiii  thirty  d»y«}     tugae  io  plmiatiff  eatitlod  to  oa  ordor  dirootlag 
tli^t  tho  ttRAtor*o  fooo  itbiob  havo  boos  ti>xod  »»  oobia*  bo  p&id  to 
tbo  onotor  wilbia  thirty  d«y»  froit  tbo  tixo  tb«  doeroo  v%«  oatorod* 

rrofli  th9  f«^«t«  ia  tridoiioo  it  n.ppmikrm  tb^t  tbo  Villoco 
Of  Oak  !.»»»  onaotod  ta  ordiaaaoo  oa  robntary  3.4«  idSS*  proridiag  for 
tbo  ioftttftaoo  of  «gt«neorlto  boado  ia  tbo  !&«oimt  of  ISO^OOO  for  tbo 
pitrpoott  of  ooaotruoling  %  «r«torworbi  oyotoa*     Tbo  ordiniiaeo  provided 
for  tbo  levy  and  oolleotioa  of  a  diroot  ^ainiiil  titx  upon  ail  of  tbe 
t&xel^e  proporty  of  tbe  riUogo  for  tbo  pwrpooo  of  proriding  tbo 
f^ndo  ro'^uirtd  to  pfty  tbo  iatoroot  ok  tbo  boado  wboa  tbo  at^jso  fell 
duo,  stad  to  dieob^rgo  ^o  prinoipil  of  tbo  boado  «t  natttrity.     tbo 
•rdiiuuBioo  n<i8  ottbaittod  to  tbe  rotoro  of  tho  rillogo  %t  a  opeoial 
olootioa  &ad  veo  duly  opisrovod  by  »  aalority  of  tbo  rotoro  »t  oiild 
olootioa«     aatf  tberooftor  tbe  boadto  were  duly  ios«od  Aad  aold* 


;.>4»s 


i#4 


At#94^1i«9  titri  999JU17  ?aftNnT«fe  #4:2'.:  v/:  eii'i 

tilt  r»>  •  ■ 


i5.a,*-  B^u 


L'il 


»<f   «««i*»  St;  hmtmi  S%4K. 
•lU  TV)   OQO«0«t  \. 
1*1  test  ttfi^r  ««#«  aiWHMf  vat 


"tli*li*   isiifUiw    *^»fc-wki    »»U 


i 

f)i«rt  wm  flflf  bMiAi  ftfttb  la  t)i«  {}«mottlft%tloii  ^f  ^I»000«  <lAt*<t 
iaroii  l&»  UaS*  atAd  l>«nrliig  inti^rftst  nt  tli«  r^tt  of  flT«  iMtr  9tKt 
p9W  AAinai*  payalil*  »««l-^xmu%lXy  on  a«|»%«i^y  U  and  ilaf«ii  X&  of 

«iuMi  ffflur*     fluqr  boeiuM  Auit  ia  aiaaM»rlo«X  ord«r  da  folXovst 

#9*000  on  Mv'Tf^  i&  la  «?^eb  of  tiio  r««r«  1%^  to  1933* 

|M(*0<^  on  ^/^T^  is  lA  0:t4^  of  tiio  iroafo  1S34  to  1.938« 

inolufllvo; 
|4#0OCI  «»  M^iTO^  IS-  lA  e&m.  Of  tfeo  roisiro  1999  to  194S, 

Inolmslirt: 
|it^KK»  on  ife.vob  is*  1944-« 

tuo  ^yoot  «aim«tl  tmx  pvoviio4  la  »»ld  ovdlA»»o«  tot  tlio 
l»«3f«oat  of  tho  boadt  noA  latex^ot  ooupoao  '^«  tl&of  Mo^mo  auo^togot^Y 
«|tli  tlio  aaeuat  of  tooado  mad  lattvoot  beoootiag  duo  for  tho  o  or  rot* 
poaSlag  S'^sriod*  1»  otatod  la  %h»  t«l>l«  oi;»o«if|riag  tlio  dao  dAtoc  of 
tuo  ttoBdo  aad  tho  i8toi?«tt  th^^TOoa* 

mo  ordiojiaoo  lurl^tir  provldod  thf^t  iat«Te»t  aad  prlaolpml 
ooaififi  duo  at  ta]r  tlM  oImni  tl&OfO  w9t^  laoaffloloat  ftmdo  oa  hnnA 
to  imf  tM  «'$iao  oikotald  bo  ii^ld  piroatptXy  fr^boa  dvm  fve«  oturront  ftaado 
«tt  iMM&  la  »4Y;!faoo«oat  of  thit  ooHootloa  of  taacot,  mad  wUoa  ttio 
taxoo  ali&ll  lEw  ooiXootod,  tofti^varoottoat  obmlX  be  mm  to  %im  ooid 
faado  la  tho  leunotiato  tiiao  «idT«a#od« 

Boado  Ho.  1  nod  itt«  i  mtutod  imv«Si  15*  I9a9,  l»oaiio  lo.  % 
ftad  INi«  4  a&tiftyed  imroli  lit  i93Df  lioado  to*  S  mad  Ifo*  8  iKK.ta3rod 
KftVOh  1S«  1M1«  iiad  t^oado  Xo«  7  mad  Io«  d  asttavod  Mavoli  IS«  1983* 

fiaiatlf f  1«  tlio  o«rao7  mA  koldtr  of  l>onds  io«  3*  lo.  d» 
i«»  §  siiad  io«  e«     flioso  1»oado  ftiro  ^tai^mld  vltli  tko  oxoo^tloa  of  ¥oad 
!••  S*  apoa  oHloli  tho  oua  of  l3tS«&D  frntlma  uap«<ld« 

T^  VlUago  of  0»lL  h&wm  rooolvod  tmxoo  for  tho  yooro  1989 
to  1931,  laoIuoliro«  aiiOttatiia«  to  il9,ia3«?i,  aad  durlag  thlo  p*rlod 
tho  f  lllngo  of  Ostk  ImwBL  pold  oa  a^oonaat  of  Intorott  ooupoat  daO  oa 
tho  totftl  bond  loaao  tho  mm  of  |9»4Q0»  aad  tho  farther  eu«  of 
HySTS.  to  apply  oa  ^e  afttttrltir  of  oort^^la  hondo  as  follovsi 


^mmi  »#  ^wi  iniJ^«t  mat  %•  tf».  &  .isii 

«i«tX  Air  «CKX  ««<^«>t  «ift  te  4l»^s  Ai 

-ft*Tlioo   ««<f  Tt«?T   t**>  iJ|«i>.;::r:-"i.:    ''«»■ 
IlMU«ttiT£T    8m»    #»#t#l»t    f«»<f»    LSJixlti^ff- 


t 


'^^^ 


88CX  M««^  «<f#  tot  9mm$  %9timmi  tmBd  ibo  t*  »»«iJ:iir  ^% 

to   MM   T««rtMt    *tf#    lbl«    «r«l^««t    %•   turn    Mt   MlWMi   l»A»i!f   i^^^^    *^ 


Ho*  1  »iui  ie«  H  •  •  .  •  •  •  •  13,000 

>••  7  ftnd  »»•  8 »»000 

It  ftir(li«r  «p|>i»«7s  frtm  th«  flftar^*  &•  oalXvd  to  ma 
Att^AtioB,  tibi  t  th«  tet«l  %JkOunt  du«  t)ie  pl%iatlff  for  pxiaoipsJl  said 
|jiter««t  fouM  la  tH*  4««]rce«  ic  $4»3d0.81,  «»f  vhtali  |S,6D8*H  !• 
f€»r  Hoxula  naturlag  oa  A%JNiii  I&»  I83s>,  »Jkd  £Xy7S^»47  1«  for  boaftt 
«ittt7ii%  M'irali  XS,  I9S1.9  taoXudXag  ia%«r««t* 

Aft«r  ooapXotiofi  of  th«  )?%t«rv«trk«  a/stcA  tlL«  defondaat 
filXngo  tod  o&  haad  til*  *ym  of  $5t3&^*tB»  «iil«l&  eoiuiistod  of  iatoreot 
reMlYftd  en  b^ok  4ft|»eMlt8  «j%.(&  tbo  <iiffor«no«  bfttve^i  th«  ao«t  of 
tlio  vatexvovka  «;f«it«a  atnl  tlxa  re«eipt«  firoa  tho  a«uL«  of  tb«  boada* 

fwvm  tk9  ttipoXintioft  of  f^otm  it  fmrtli«r  appoiur*  tlxst  oa 
Ootob«t  1«  X&M»  thixt:f  Si^|-a  pirloir  to  tbe  filing  of  tli«  eoiq^X&iat 
iMrola,  tbexe  rn«  esjtb  la  tiie  tvoasury  of  th«  ViXXstgo  of  Ontk  l.a«a 
iA  the  sua  of  |«*^X7@*44« 

tbo  d«foa{Uata  eeatoai  tb^^t  the  tri&X  aouit  having  eatorod 
&  aoaoy  4i»Agm«»t  mg^nat  tlic  d<»f«iiimat  ?lXX&g«  for  tbo  &aouat  duo 
tlio  pl^tintlff*  tbf  oourt  oouXd  aot  ^Slftot  tb^t  s^ld  juftgnoat  b«  pAld 
iiilia.a  tblrty  i^ya* 

Tbt  d«f»a!i*nt»  «%d«lt  tli%t  tli«  oouTt  pr^-ptarlT  »XXow«d  tlio 
aso^ttt  foxmd  dtic  tbe  ^X«latiff  for  ti!i«  tmXa^xxoo  d^  oa  t^t  mtiurod 
boada  of  the  plaintiff «  taf«tli«r  with  aoeruli^E  lnt«r«!«t  ap  to  tk« 
dftto  of  tb«  oatry  of  t&e  dooroo  ibf  tb«  oovtrt,  \m%  ooattad  tkmt  tlio 
«o«rt  orrod  la  dlr«etlag  by  Ito  dooro*  tli«t  tbo  aaoaat  b«  ^»ld  by 
tbo  nxiago  of  0<Lk  UwB  to  tbo  pXtlatlff  vltMa  thirty  dsiyo  *ftor 
tbo  oatry  of  tlio  d#«rt««  ^ad  ^Xeo  in  dirootlas  tb^t  oortaln  offieor* 
iasiao  «  Tetsobor  »ad  p«y  tbo  aaowc*  fo«ad  dao  tbo  t»ialatiff  W  tbo 

99SBt%m 

To  this  ooat«$fitloa  of  the  d«f<>ad%ats  th«  pl^latlff  aasvora 
ttut  tbt  pottdlag  .^roooodiag  i»  oa«  la  er:^altyf  %m%  tbat  tbo  ooart 
lui^flac  aoiiWMid  |uriadl<9tloa  far  oao  purpo^o,  »sstuiod  Jariodletloa 


t 


HI*  •#  &*JU;jt«  •«  •#nfi|i3:  Ibis 


-«*i  t»  >    •     S    V 


■*-  '^'TO-k   jftiUt* 


:  iSMf^.  M$  Hm-i-:  a«t«ij;«,  ■«JlK»ir5iii*.t«>T  ««U 
■■-■  ii&i.t«imi:t»  «4#  jmiE^ 

.'    <  '  .  ^'.it.  tu  »m  ^t  mi 

■j;'.  ^  ■  ■     *!.i      •      ;      "  ■     .  ,  ,    ■  „         ■« 

»d;                                             *^aj^i   ttUMM  .,%i4  -^-^  :!,-a.;-  isil?*P3v  z  '7m -si 
%%i  tu  m0  fi^  ^'.iXvie^.-r       ■,  ^iiJ  miu 


*j«1'iJiS 


Jkl«%    ^i^    ^IjO^tw^lf^ 


• 

Tlii«  Xm  th«  gC]i«r<Hl  ruX«  followed  by  Qoorts  of  t^^ult^t 
MiA  i%  v&uld  s^ftM  tk  t  %«  •»%««  a  d«07««)  for  tht  aaeunt  »dnitt«<l 
dM  til*  pialntlfft   »i*li©«t  «ay  f«x%iiey  r»ll«ft  wQuld  dtprlTe  th« 
l^alatlff  of  ftsgr  «««»»  MMttarr  to  ooll««t  tht  msoimt  fv<M  tk« 
d«f«fid8Ji%  ▼U.lAgt*  «ad  lA  OT<)«ir  to  eoU««t  tiM  mm«yt  du«  it  would 
to«  n«««««a7y  f»Y  th«  plaintiff  to  fu3rtli«r  l&tlg»t«  to  ooMp*!  ^  « 
X«f«l  pimMMhtdiiif  tlift  imyoisat  of  t&«  ajMAtnt  f«mAd  due  I37  tb«  oourt* 
Tluiro  is  fto  good  iroatooA  *ii|r  tlio  sunount  duo  ttio  pis^lntiff  should  not 
h9  paid*     ftt9  d«f«iid&»ts  »dait  thmt  thOTO  io  ^  bal%Beo  of  II » 486* 76 
ia  ttio  fund  s^pplioabio  to  tM  t%yi««nt  of  tnio  oXulm.     th^T9  i» 
OTldOttOO  that  tlnoTi  1«  31  b^aaoo  of  iSy^SS^ta  in  tb«  hKiido  of  th* 
Villftgo  oliMO  tho  ooEiotruotiea  of  tho  iaprerf^^nt  «.ad  t%io  pti/Miat 
•f  tho  Ql%ioo  for  tush  ooBstruotloa*     tho  defeiidtJtt«  s^^lt  that  thlo 
^Mount  ftliouXd  b«  uood  to  r^duoo  the  indetotodaoss  of  tho  oroditoro^ 
Imt  tho  plaintiff  oo&tonda  that  ao  oX&la  la  hciag  Mido  hj  othor 
mn4it9T9  to  thlo  fttad«  aad  thmt  the  taouitt  lo  la  th«  h%hda  of  tlio 
TlXXago  aiid  should  h«  appllod  la  p^fiioat  of  tho  pl«lntlff*t  eXaifli* 

th«  VllXi&go  furthf'r  rooiato  tho  ust  of  thl«  fimd  aad  urgoa 
this  thooTy:     fhot  tho  hoadh<^doT«  ao  a  olftot  «70  oatltxod  to  h«iTO 
tlilo  h%lmao«  ^.ppxiod  ia  pe^iioat  of  tholr  hoada*     fho  «>aot«T  is  thint 
tiiOTO  la  ao  eXi«la  wftdo  \gf  ftogr  of  the  bon<!l^oslder»  othor  th&a  tho 
oXaia  Josido  la  thlo  Xltlgstlon*     Tho  evldloaoo  la  tho  rteord  la 
auffloleat  to  «ust%ia  tho  dooro*  of  tho  oourt  that  tho  VlXXago  )mA 
ouffloioat  fuado  to  pRf  tho  s^aouat  duo  tho  pXnlntlff* 

fho  daorao  flada  th«t  tho  d«fftnd%at»  tho  fllXage  of  (Hk 
Lfiva*  up  to  M.¥!jroh  XS«  A«  0*  U83,  paid  oa  »o«Hmat  of  tho  ^ilBOi|p«X 
of  boads  maturing  oa  9nid  4@to  utad  i^rior  th^i^rote  the  oua  of  I4«675«^f 
aaii  paid  oa  aooauat  of  iateroot  asturiag  oa  s'ild  di»to  9ad  prior  thore*- 
ta  tho  s\m  of  ld,4ao»  boiac  «  tot^i  p%id  out  oaouatlag  to  |14»07S« 


o^n^jis 


AAc«  «a  m^uq^t 


tTf     .  T»©    tfttil   .4..  ^U 


for  aU  i«Wg|iiiiit  la  OTder  to  »i«lni0t«r  ooapl»t«  JvstlM* 

this  It  th«  gtiwril  rul«  fellow«d  by  Qourta  of  •Qult7» 
and  it  w&uXd  «««i  tH'^^t  t«  tfttex  a  dtorv*  for  th«  aaount  »dnitt«d 
d»»  tJi«  plaintiff,  ffltlkout  »iiy  ftixta^r  rtlitf,  woxxld  d^piriv*  th» 
plaintiff  of  acqr  ««»»«  tttMt^Ary  to  ooXleet  the  asount  ftmt  t)i« 
d«f*adaAt  TiXXftgt*  aad  in  ot<)«7  to  oolleet  tk*  aoneys  due  it  would 
IM  n«««a»»i7]r  fov  tli«  plaintiff  to  f«urtli«y  Utigntc  to  o«iiip«l  ^  « 
l«f».l.  ]pff«^wding  tbt  imydMnt  of  t&«  @«oixAt  f»ymd  du«  lay  th«  omirt. 
TiMr*  is  as  good  r«%i^  olif  tbs  tsount  duo  tho  plaintiff  should  not 
1M  polA*     Tho  dofendjints  ^idadt  thmt  thovo  is  %  baX^meo  of  tI»486*T6 
la  titit  fund  &Fplioahio  to  tho  figra»»at  of  this  oXi»iitt.     th«ro  is 
•Tidoaos  that  thexs  is  s  baiimoo  of  $&,3S3*3a  in  tbo  hands  of  ths 
Villftgo  siaoo  tho  ooBAtmotiesn  of  tho  Inproritttont  %nd  tho  i»«^:sent 
at  tho  oX%i»s  for  sush  oonstruotloa*     tho  dofendnats  6d»it  that  this 
^usount  should  b«  used  to  r«duo«  ths  indetotodaost  of  tho  eroditors, 
iMtt  tho  Plaintiff  oentonds  that  ao  oX»ia  is  being  ssdo  hj  othor 
oroditers  to  this  fuf^«  and  thtit  tho  ftn«mnt  is  in  tho  hands  of  ths 
fillftgo  ^M  should  ho  apfliod  in  p«i3rnsnt  of  ths  i>ltintiff*a  ol^Ls, 

tho  Villftgo  fuTthi^r  rosists  tho  uss  of  this  fund  and  urgos 
this  thoory:     fhst  tho  b«odholdoTa  %m  il  o1«s«  nro  sntitlod  to  hsvo 
this  baljKnoo  mppliod  in  iniyasnt  of  thoir  bonds*     ths  i^ns^or  is  thAt 
th^rs  is  no  elAim  w«^do  bf  «n]r  of  the  b&ndho^dors  othof  thsa  tho 
el<%in  Jsi>do  in  this  litigation*     tho  erldonoo  in  tho  rtoord  is 
snffioitnt  to  sustHn  tho  doorso  af  tho  oourt  thnt  tho  fillAjgo  hsA 
miffioiont  funds  to  pojr  tho  nmmnl  duo  tho  plaintiff* 

tho  doeroo  fiads  th«t  ths  d«f«iid%nt»  tho  ^illags  of  CHk 
I%na»  up  to  ^s'TOh  1&»  A*  9*  I93S,  paid  on  »««Nrant  of  tho  pwlnoifol 
of  bonds  aiAturing  cm  s«tid  dats  »nd  prior  th^rote  t&o  sun  of  $49$7&«00, 
said  poid  oa  soo«aat  of  interost  Maturing  oa  s<^id  dnts  «nd  prior  thore* 
to  tho  sua  of  I9«400»  boing  •    total  p%id  out  oaounting  to  |9L4»07S« 


•tft  p- 
imn  ftXa»9iff  " 


•tsri   ip» 


*a*  fl«r 


li  atirr 


% 


•i 


.«to/ie*tfi  •«#  t« 

;tett.' 

te^rf^^  \d^  9i- 

it^  \9  mlm*M  Arit  (1 

:«  «n^ 

w  f!««  ftaar)  iiitf* 

to 

-a    T««MM» 

•tfr 

•it^MMK-: 

Ml» 

Bi    bt#ff*<»    tlfS 

AAtf  %:ii,f*m^ 

i-'H  t»  t9 

, 

.-^t 

it# 

': 

.1^%    t«  MM 

Mf# 

•#e 

«• 

ftlSCi 

a? 


'i  lie  %£■ 


Xo 


ij^^m  ttfilMWr  to 


• 

eind  tliHt  ttui  •xeccfl  of  »«^«3r»  rte9iT«<i  nnd  la  tli*  hands  of  th« 
d«f«ai«Jit,  th«  VlXlft^  9f  Oak  t^vft,  for  tti«  pwyMtrft  of  bonds  nad 
lB%«fir«st  wvcr  ABd  «%•▼•  tb«  sumiskI  plkld  out  by  the  Vlll&g*  of  0»k 
tftvii  oa  prlaolpal  aail  iB%«YM%  «9M»iRts  to  tlO^iQI.OXy  ««ad  tltiit  tli^a 
dftfaadftai*  ta«  ?iXXA««  of  0«ik  tftna,  ao*  hAa»  ar  should  bi^vt^  la 
lt«  pos3««slMi  la  th«  tfttSTvarks  ttooi  aadi  lat«7«st  aesaoat  th« 
said  svm  of  $I0»40I«0i«  out  df  vhloh  «^d  «««  tht  plAlatlff,  tka 
OalOKga  L&adsaapa  0«aipAiiqr»  «  ^orpofittloa  Is  aatltlad  to  b«  pmld 
tlia  sftid  auii  of  t4»sao«81«  this  bainc  ^^  btlaaea  of  tha  prlaolp^l 
MMnmt  duo  tho  pXulntlff  oa  tbt  bonds  crsmad  by  it  ^sad  lat^rast  ap 
to  tlio  dato  of  tbs  sntxy  of  tbo  dooYse,  sad  tkftt  aaid  sua  should 
boar  lat@7oat  at  flT«  poi>  ooat  iS$)  par  annua  froa  A|>rll  1$«  1936 
uattX  pTjld* 

Tlio  dofoadaats  also  abjoot  to  thsit  part  of  tho  dooroo 
vhiah  proTldoa  for  tho  payaoat  of  tba  aftstor's  foss  to  tho  asatov 
la  ehaaoory  to  i^ea  tho  <!raa««  mub  roffnNkd^  and  vho  fllod  ala 
vo]MHrt»     This  dlreotloa  by  tho  @ourt  v^ls  erronecnis  sad  will  bo 
x>o««badod  to  tho  tTlitl  oourt  to  bo  aodlfiod* 

Oofoadamte  l«.y  oonsldor^r^blA  oe^ssls  unoa  the  flndiaf  of 
tho  oourt  that  tho  isaount  found  du«  bo  paid  wlthia  thirly  d^ys 
fiNMs  tbs  ontry  of  tho  dooroo^  ^M  of  far  as  «a  oxpl«n«tlon  of  tholr 
pooitioa  thr>t  the  loo  is  well  oot^iblishod  by  %hs  sTjithoritlaa  of 
this  atmto  that  no  oxsoutioa  shftU  iosae  ui>oa  ti\o  oatry  of  a 
luigaoat  la  9Tii»T  th*tt  n.  levy  aay  bo  aado  u^oa  th*  property  ovi^d 
by  «t  sunloipftllty*     fhftt  is  true*     tho  deoros,   ho««T«r,  only 
provides  th«it  the  9>«ouxtt  due  shtU  bo  iMtid  to  tho  olftlntlff  vlthia 
thirty  days  froa  the  d%te  of  tho  eatry  of  the  deeroo.     This 
proTisioa  Is  not  self-oxoeutiat^  mad  tro  <»re  uatKble  to  oonsidor  the 
dirootioa  %e  being  in  effoot  th«%  a  lory  «ety  be  awdo  upon  the 
property  os«ad  by  the  Villafo  of  O&M.  Juaaa. 
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IrO  to  «BeXilV  •tf.t  ^  tat  hi^  fBWMIft  VH^r  -^iMP^  f«»7^#lirl 
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dlYeela  th'^t  tti«  l>T««id«ttt  »»!  a««ird  of  Tru»t««»«  of  t)i«  ?iU»g«  of 
^k  !.»*»,  lt«  offloiftlfl*  dlMot  th«  Olork  of  t&o  viil«go,  Alboit  J* 
fiHAt»«|r«    to  i8»ttt   »  TOlMllOr  fOT  %h»  OVBM   a&d   iiit«ro9%«    pafftbl*  to 
th*  plnlntitit     the  objootio^  is  mmA9  9m  tl»  gf«aftA  tb^t  the  eourt 
haA  »o  jurlftdlotion  of  tho  {»iro«i<l«»t  or  of  tbo  B«fti4  of  tnootoM 
of  tb«  71llftgo«  th*f  not  bolBf  parties  to  tbo  o««««     Ko  oosplalnt 
wwim»  to  bmro  b««b  »»do  l&f  tbo  9po«l«l.  appoairiiBOo  of  tbt  part  loo 
naMtdf  mnd  tbortfovo  tbo  defosdstjiLto  boxn  oa  appeal  aro  not  la  n 
pooltioa  to  ooKiiiftitt*     Sine*  tbero  v%9  no  strTieo  of  o^iamons  upoa 
tbo  Jr'TOoldoAt  tad  ftftayd  of  tT««te*o  of  tbo  ViIIttgo»  tbo  oourt  it-n.« 
iriLtbout  jurlodiotloa  to  «ot»  &iid  tbio  oourt  irlll  iK»t  oonoidor  tbo 

|»OiBt» 

fbo  do«^o  lo  r«T«3P««d  #iid  tbo  oftuM  i«  rowmded  to  tbo 
twitkX  oourt  vitb  diroetioao  to  m»&iff  tbo  doovoo  la  or&or  to  ooaplf 
vltb  the  ▼ioiro  omjirooaod  la  tblo  oplaloa* 
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mi,  i^3X0iiia  ^stxas  mmh  mutmsu  m$  ertnw  if  tn 

OOllftf* 

fiiit  If  an  a|pp«»l  ^  t&«  t«f«ad«at  Hiig»  I*   f^litt  ttom  « 
4Mv*t  •ftt«Tftd  by  ttlttt  9€»urt  b»s«d  ui^a«i  %)i«  fsets  atat#d  in  the  bill 
•f  •ttii^X^^iat.     J^l«littitf  prmjrA  111  hiB  bill  tb^t  a  d«oy««  b«  •Bt«r«d 
dMlmring  y«ti«fltptic»a  bf  th»  S«f«ada2it  <if  %h«  pr««i»««  lairolTtd 
•mi  tM  Told*  b««aiMt  df  tb«  fiilliti«  »f  tb«  <tef«ii)Si^»t  tb  dbpoait 
vitii  tb«  br^lllff  «f  %b«  Miial<»lp4a  a<»»^  »f  Oblomfo  ths  ^sibtmt  ttf 
%fc«««  «Bil  lnt«r«ttt  t»l«i  by  tbb  |tl«iiitiff,  an^i  «nj<»lniQ|;  th«  dtfeadaiit 
frm  bftfoyblBg  «b«  b«il*otiea  ef  bi«  $«%!»«»%  fS'OK  the  pf«Q««ds  of 
tbb  »«1«  of  tb«  pyop«7ty* 

Aa  @iuiw«r  «:$»  fU«d  to  tb#  bill  by  tb«  <l«feftdsjit««  lii  » 
bbiiyifiK  ^m»  bad  by  tb«  boiiy««     Ob  Jbly  18«  1336*  »  d«er««  was  «nt«r«d 
f lading  tb^«  tb«  plftlmtlff  wt«  tb«  (»«bby  bf  tbb  lfe%«%bJPU  etirlifiQAt*} 
%li!^«  pTlat  te  tbt  y«<li«pti0A  be  pild  tb«  |^mtx-i>!il  tmx«t  la  tb«  vim  •f 
^^•99«09|  tb«t  bb  fil«d  vltb  %M  mm»%9t  in  0bfaM»*vy  %nM  ree^lpts  f«r 
ttld  pi^riMint*}  tb^t  tb*  !i«ffitt4aait  Hugo  u  r«idt  obtnlBAd  a  ludgMMt 
la  tb«  Munloli^  Ooart  ©f  Qhieag©  for  ta67«40.  ftad  diT«bt«d  tb«  ir»y 
af  aa  oxftbutioa  ^/  tb«  b«iLUff  ©f  tb«  tioaloip«l  Omtt  upoa  th«  lattvoat 
of  ao««9ib  K«iltiilllE  ia  the  pyopojety  involvbd  borola,  aad  p^id  to  tbo 
bailiff  far  Todaaptl^  of  tb«  pr««la««  tba  si»  af  #3,S29,  but  did  aat 
tb*  bnlllff  *ay  part  of  tbt  s»a«?a  tttxot  at  rotiair^  by  «tatuto| 
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'  *j  ■       •  ■ 


■*  %   -^^     .-<*. 


to  Mr*  »^ 

m«#«l  tut  ••  =<*  ^«^  «c--^— »  «t  !• 


a 

•f  tut  ffilXuff*  %•  ^«|r  9iiid  %iiiE««|  tti'^t  th«  l«K«l  o«A«T  «iuS  hold«v 
•f  %ttt  U9S%9T*»  o«rtlfl0«t«  9n9  •it«|-IX«4  to  «  ffit«t«T*«  <I««<S   t«  «(»iA 
p]««i»««S  t)i^.%  %hm  plaintiff f  ^ot«i^  IkKfM  WHS  tii%ltl«<l  t«  s 
l^Ti»ft»»ii1t  IttJuneftoA  •njoiniiig  th9  atf«fidaat  ^Xt>«ft  <!•  Hotdh*  tli« 

ti%X«  »iifi  iat«f«st  of  HM^  ioii^%lik  itt  »,M  to  tbe  pro^torty  locvolTod 

bore  in,  ^Ad  oajQltileK  the  d«f«adiiat  Ittf*  K*  roX4«  fYo«  «nf«ireiag  tlio 

ooiiooticm  of  hifl  J^asignoiit  fron  tlio  pro«t«<l«  of  tlM  aaXo  of  tlM 

|Ktof«yt]r« 

T]|«  tlio«fr  «f  tho  j^aifitif f  i»  %%n>,%  tlio  ir«dOtt|»tio»  bf  tho 

«of«BddAt  W9g»  i*  rtXdo  i«  ftttXX  m^  fold  for  ttio  tumom  th^.t  t»  di4 

sol  Aoi^ooU  with  %h%  hi^.XXift  tiko  KAo^uit  of  tht  t%ji«o  ftad  iat«roat 

tli«t««ii  to  ifiiXoli  %)!•  pXmiatlff  mmu  «atitX«4  ua^sr  tho  tt$tuto«  la  tlio 

mm  of  ll»899»09  nM  iat«Y#at  t&er«mi« 

To  tlila  ooat#atl<m  tlM  4f  foBidiftat  Hugo  i.  r«l^  ataowovo  tlist 
ill*  pXaiatiff  ir&o  siot  eatltX«4  to  m^  naouat  of  the  tAXOo  i^ld«  fov 
tlio  B'o^ooa  ttiat  h«  dl4  aot  fU«  ttx  irto«ipts  irltn  tho  Mtotor  la 
mmm9tf  foir  :3i«ld  pitjraoii^tt  eui  fo^julvod  Isy  tho  ot3tttt«»  ^ad  foy  th* 
fvertliov  f«»ooa  that  at  tho  tla»  tho  rodoaptloa  horoia  wao  mAt^  tho 
foeofdo  la  tho  offioo  of  tho  oouaty  eoiXtrior  ohoirod  that  tho  a^ld 
%mxm  wote  pikid  h^  ^oo9|^  Xo^^X13e«  oa*  of  tho  mmr*  of  tho  e«?ult7  vf 
vodOii|)tioa»  »i^  th«»«f«ro  th«  plalatlff  '«»o  aot  oatltXod  to  bo 
yoiadawrocd  for  tho  piofaoi^  of  «%ld  tft»oo« 

tho  faoto  i^»o  th^t  «}o«(«i^  ltei£k.«Xlh  Mid  .hovhoro  £ook«Xlk« 
httflhaad  *ad  rlfo,  woro  tho  ©waero  of  tho  ^«|>o»tf  InvoXvod  horoln  *• 
Jolat  toaaato.     tho  jwofwyty  la  <?io««tl«i  w^»  ImroXTod  la  a  forooXooaro 
vyo«o«dlng  la  tho  o«oo  oatltXdd  Iffftj  ynitm  ▼•  iogtPh  >cout»ak,  ot  ^y 
Oixoult  Oo»t  ao«  SNindfiS^  tud  tiwriag  tho  pxoooodia«o«  »  doovoo  o»o 
oatoT^^d  dlTOotlag  tho  ««lo  of  tho  uropdrty  to  omtlol^r  tho  o«o«a« 


HM9  §!•■■■■  aii  ^»ft  ttt«l«*l«i>  Mi^  m*MiHM$ii&&  BiM  ot 

Mr#  t«t  iMi9  «««»»jitt  tut  ff  £k» 


i 

^jilatiff*  la  t^t  ft«tio«i»  fo9  t&«  ftu«  ftf  |ft»O00«  »m4l  n  ll»«t«v*«  mt* 
tifi««t*  wM  lt»iifttt  to  ki»«     Oil  j^i^yll  36«  I9Sft«  %)il«  torliflosto  of 
t«do  wa«  aaolgMA  tiy  Jo»«pli  7yl»07i9i7  to  4los«p%i  Magoo,  tlM  plaintiff 
lioroia*     anting  tbo  woatli  of  i.#y«  193ll»  g«iitYil  t.^siroa  for  tho  j%%n 

i.93X«  ld3s  Mid  1933  ^rt  i>mi<l  oa  »^i4  pvofOYtjr  iMftountiag  to  li»0t9*Ot» 
aoooipli  to  iboir  pafMOat  of  tli«  tftjt^Ko  ««rt  loft  at  ttaio  offioo  of  tlui 
saotof  "bf  tho  attotaoy  foir  tlio  ^inistiff  sf>M.  «rovo  t)io.70«tft«y  xoturaod 
^  th«  MAOt«T  to  tho  pXftiatltfs  tuty  art  still  in  hio  po«««ooi«a« 

Oa  Ooooalior  ia«  X^6«  tHo  4»t^nA»nt  iior«ia»  lago  £•  loldt* 
«3»tmitt»4  »  judgatoat  ia  tlio  Ktmioipml  Oourt  of  <31iioago  fov  th«  aaa  of 
M1^*44  iigt»^i9«t  tilt  said  ^o««pii  Dtukalik,       An  exeoatioa  «»•  iattto4 
'i^«tt  tlio  mpplio^tioa^  of  tDls  ayof«aditiit«  b«ii«#  ui»on  th«  l^iagoHiBt 
^•••«ib«4.  «tbOY«.i  Ettd  oa  l^.a«^Ty  a9«  193S«  tht  «x»««(tioa  ipio  p>laoodi 
ia  tHo  Mftits  of  ti!i«  i»«iliff  of  tb#  iifomioi|t«il  Oourt  of  ^^idetnf^,  »ad 
a  lovy  «»«  »»^  oa  «ros«pb  EoiOiialik'o  iatef^st  ia  tbo  pifopoyty  ia 
^aofttioa.    flitr««^ftoy  t)i«  doftadaat  Xiiii  B*  Ftl«o  do^ooito^  vltli  tlM 
b«iliff  of  tuo  ^uaioii^  Ooart  of  OHio^go  ttio  «\«  of  tS»33S«  boiag 
oao-<^i!tlf  of  tilt  sr^Xt  priot  «ai  iattftat  tli^rtoa  for  tte«  rtdoaptioa 
fvtiM  tHo  m.U  Hold  oa  i^i^Hl  ae«  liSS,    tl|»oa  a<met  of  oomttl  for 
tM  «of«aa,9iAt  Sueio  «.  r«Mt,  ^  tux  s«ii7«li  ifmo  m4»  by  t>»t  f Itlt  ^)«^.yok 
Oofpofi^tioa  of  tht  pwpmttf  isvolvod  Hoirtia.  %a^  froa  itt  ro^rt  of 
Dtooiibov  3«  li3»,  it  ia  eXUmA  ^nt  tut  t«xt«  oa  o^ii  rroptny  for 
tfeMi  yoaifo  18$1«  lasa,  «nd  lt$3#  ««»t  paid  lay  JottpH  XovOtaik.     It 
«!••  a$|Ni«9o  froa  tat  oriiltaot  offtyed  by  thit  atfta4«*t  ta«t  a 
titattt  mmd  tvd  foltotli,  ma  attonty »  txsaiatd  tbt  tnx  bookt  ia 
tbt  offioo  of  tbo  oo«aty  trottarer  irit|t  ?«f«roa«t  to  tht  tiitxot  oa  tbo 
proptrty.  ^ad  ttttifit<l  tbt  boolM  Hitolootd  tbtt  tbt  gtaoml  t«x«o  for 
t^  ytsirt  imXt  19S3,  ntiA  ISraa  trtrt  uaid  by  Jotoj^b  «ouk»lik. 
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ft 


•d<r 

ar 

n-^-v. 

*  i      -»» 

T«» 

•  «i 

llJL^T^ 

f««< 

OOi^'i^Utfl?  e> 


4 

0«Bt7«v9rt*d  0110 •     frtm  tb«  rridftoo*  it  m.pp«n.Tu  th%%  tk«  \nx  books « 
vtileii  9it9  »  part  of  tte  79««r^  of  tk«  MMWlqr  tr*%««v»r's  offio«, 
sko*  tlu^t  ft  Xiat  v&>  d7f*itii  t)ir«aili  tlM  a«M  ^  Kottk^Ilk  rmA  the  !!<»■• 
of  th«  plaiiktiff  la$ert«4» 

<&(■  iKi  iMiv*  ftlro^^y  iMi«iiit«<l  ift  thi«  oplaion*  tiM  tli^oxy 
of  ill*  pl«i»tlff  i«  ^Mit  tlM  r«<i«»i»tioit  by  tho  dicftft^a»t  R«g»  £• 
f«l#»  i«  ffisOl  %Bdi^  void  for  %h*  metutt  Hfc^t  bo  did  sel  doiiioalt  vitit 
tlMi  bitiliff^  la  additioB  to  t&«  i^ui  ef  fS^OOC}  and  lat«x«»t«  ^m 
nm&naoA  of  tko  tmxto  Is  tb«  tmm  of  |1.«899*09  n»(i  iati^r«st  ^^reoAf 
nkiolk  tlio  faaliitiff  «ift&««  1BH$  %m  ofttltled  to  aador  tbe  st^tirto* 

it  ft|»po^rt  ttmt  tbti  r««9td  la  t2ii«  emmit  tktt  Jo«e^ 
XoirilHilik  »«s  th«  0wa»T  of  «ft  mdiTidod  o»«-baXf  lst«x«3t  Im  tlie 
l^r^lNMrtl^  la  tt«S9tiwft»  &e^  tMt  tl»»  dof^admat  la  tills  ?;otl(m  d«i>o«lt«d 
tiui  awn  af  ^^ooo  «^  latoren  f  oi*  wsdmi^^^sm.  of  tbls  aadlTl4^Nl  aaa- 
li&if  iat«ifa«t  of  Joaopb  go^isllk  la  tba  i^oporty  la  aimotioa. 

faio  iyB«cttt  oboiwa  %:8  dsfN^itod  vltb  tb«  bailiff  of  Vut 

Hialoli^  wottirt  of  ObloE^ft  hy  tbls  dafaadaat  i^t  ptimlttod  uadcir 

••••  8ft»  OH.  T7»  OskUl**  Ul<»  !»▼•  9t«.  19$^^  rol^ting  to  |adpM»ets» 

do«r««fi  ^ad  «x«o«tl€aui»  i^«r«la  It  la  pTa^ld<»d  tli»t 

*M^  joint  08a«7«  bio  «ir«oiitQT«»  %dalal«t7%toTo  ot  %oslfao» 
«^  ^  dao¥*«  ©y  ^adgsetat  er^ditor  ^f  mt^  jiolat  dwafts,  wsy 
fadMNa  tiMi  lateri^at  ^f  mmh  iolst  o^aer  la  tbo  |ir«alaoo  sold 
«B  •amaati^i  or  de««a«,  *  •  »,  tajHsm  tmo  ^ayiaoat  of  him  pra- 
foxtlMft  of  tbd  auMMOit  «iili»b  %^Lld  b«  we-^^mi'^tf  ta  if^ta^i  tb« 

tl^  aiiA*  qaoatioa  1«  •'#  to  t^#  pajratat  of  t^  mn^xi  of 

tskimt  waA  ^o^oaoata  elnlaod  to  b^ir*  b#ea  «id«  bf  tba  pXislntlff  la 

tlMlo  •«»•  durlag  tbo  period  of  r«^«aftio««  ao  pravidad  for  bjr  3oo. 

37a  af  l^sr*  aS«  Ob*  77,  i%«  foXXa««s 

*m^«T»r  msf  re%X  «st«^t«  is  »oXd  a^irr  any  Judgaoat 
or  ieore€  of  say  oawrt,  tft*  boldtr  of  tb»  oertlflo^to  of 
sao^  salt  sbaXX  bitva  tbo  rlg^t  to  prnf  stXI  t«%«a  ^nd  «S9«Oi»«oat« 
abiob  %r«  or  ttay  boooiat  a  Xloa  oa  $»ob  r«tl  ««t?<t«  durlac  tiM 
tiao  of  rodoaptloa  raasiliag  oa  s^it^  sale,  «»Bd  vii«BOV«r  rodoai»- 
tloa  U  i^d»  froa  ba«b  ojaiXo  tbo  p^rty  or  p;trtle«  oatltXod  to 
ro^«ft  ttbA^XX  p&f  ta  tbo  boXdor  of  auob  ^ortlfio  tt«  of  s^Xo.  ar 
ta  tbo  olMiriff,  aaotor  i»  eb^aoerjr  or  utb«r  of fioar  «lio  oud 


I 


m^tim^^ 


d#iw  tf»i^h  tMi  >iJb  oil  #^i(#  iM»««*«  »j£f  vat  Hrr 
tfe(««0i  /*a»  •«»«  «W#  e-  .'i-  js<sT<    ■ 


.4*ra't 


r«.i:-.-iJi     |jB.|#|     "pt^* 


to 


01 


i«M» 


T*! 


•r 


■. .»     r- "  ^  . 


Y« 


•JKS(   idiX'xe   T»e?»;    T«9    fr»»f 


*  at 


ill*  ««»•«  mr  hi«  8tteeF«9s«r  la  &f i:id«y  in  Alditioa  to  Vk^ 
9»avMt  du«  &n  BMdik  9«rtifl9i»t«ii  %h»  «a«nint  paid,  l>]r  tlM 
liold«]r  th«t«of  for  9«oh  t«tv««  aad  &»»••»■•»%•»   t^«t]t«T 
«lt)i  lnt«T«st  tberooti  n%  tlic  r^j^t*  of  oix  p«ir  9«tft^«ii  p»r 
?snaiia»  If  ^foro  svMh  roAooiftllaB  i«  maim  «  roooipt  or 
reeeluts  for  •«««  tftieoo  or  ftOooowMSto  oluUl  te  filed  »ltk 
%lM  glioriff*  tta«t«r  la  olMittooty  or  otk«r  of  floor  vho  «»do  oMft 
•alt  ov  oxDl^itod  157  t  ho  iMliyir  of  sttoh  ooTiiflo^to  la 
oaoKO  r«dOfltptiea  Xn  o^vdo  dlrodtljr  to  tho  holdor  of  ottOk 
oo»tlflo^t««* 

fi^t  t&o  tt^xoo  «jRoiiatiiis  to  |Il»^9.09  for  the  fo^ro  1931, 
19S8t  saA  1933*  irero  ftaid  oft  tlio  fovporty   ia  i»«*8tioa  io  aot  disputed. 
Tito  Aoftadaat*o  ooatoatlca  ao  to  o«^  |»i4r<tt»t  is  th^t  it  wn»  Ksdlo  l»f 
^«o«i»&  Kouk^Iik  the  viadividod  «a»->MXf  owaor  of  tito  pr^p^rtj  st 
tlse  tiae  tho  f^eol,o«a»o  pW9^«^$m^  oore  iaotitmtod*     2t  im  tiMro* 
f«tm  ittportmat  %&  o^fkdider  tlio  erideaeo  %&%  ^etsralae  t^otl>«r  it 
vooid  b^To  l»o«a  ro^ooi^lBilo  for  the  €»wffi»r  of  %^  ^ladividod  ^M»-^%Xf 
iateroat  to  pmf  tlteoe  t^jios  tsfteir  foroolooaro* 

A  lilia.  6f  foreoloearo  «r&o  filed*  and  ia  imrsa^aoe  of  a 
^arlag*  a  dooiroo  v^  oateired  &m  OetolHsr  a*  I9M*  ^nd  t^ro^ter  % 
oitio  of  t^  proport^r  9^^  faftd*  Jiad  t^  miater  ia  okaaooiy  ie«a#d  &io 
Mirtifiaato  of  s??i«,  d^tod  ^t^twr  3«,  i&»4»  ^  wMi^  the  o!*et«r  ia 
«»MMory  oortifiod  ^%t  tuo  i>roportr  t^e  sold  to  4m»i^  ffhtan^,  tM 
^aii^iff  ia  tko  foroelMra^  pxooaodii^S,  for  m^mm,  mad  tUst  ^o 
Iparolmoor  vofidd  fee  oatitled  to  m  ^«d  lipoa  tho  eirpimtioa  of  15 
«»»th»,  or  i^mmrf  30,  1936.     ^  tl^e  rowroo  eKte  of  %hm  asoter  i« 
eJmaooTjrN  oortifio^.to  ftpr^^ro  n»  ao«i|pKtoat  tkoroof,  d»t«d  i^prH  3S, 
1^6*     froa  ,looo^  t^l^ragr  to  aoaoip^  »!«•••  tto  Flslatiff  ia  t&io 

tkore  ia  ovldoaoo  tl»  t  d»ri^  tlko  period  ©f  r«^iqp»tioa  mA 
l«ri«P  to  Jfsaaorjr  50,  19S6*  t«»  ro€Niipts  w^ere  .iopooitod  wltli  tlM 
■aot«r  ia  ^%aoorf ,  mnA  %h^%  hn  kept  §  r#o©rd  ©f  tlie.^e  tax  roool^o* 
iMolk  *«re  depo«it«d  »it%t  hia  oa  S^y  ai,  X93§* 

riftlatiffie  eahiMto  $  $ad  $  are  pibotootstio  oo^ioe  of 
taa  teillo  ohoviag  tint  tho  X9m  flTot  isad  eeooi^  iaat^llaeate  of  tlio 
gmoi^X  tAXoo  ia  tao  oom  of  $119.0^  ^ad  tll5*&?,     roopootivoly*  were 


«#«« 


ml  w^ 


tt»tn 
:«T  4(ftft.-. 

i»4kV  c-  '* 


.'^  9Ai  •# 


a  »i  aolttrtKpp  111  i^w^*"**?  •!«#  m/a 

."-—• ^'■■'■Mri  ^iWw  «apilb»«««»«*,  ««B»«i»««ttl  w.>.    '*.*^-   -*:.. 

,--■^^^Sm^t^''    ""■■*■*"  »«»(«>■  «««itftf  v-v 
.-ir»  r  ....  v.-  ^fm»a*  a$  «•#»«»  •«•  Im»«  ^tm  «j**  t#«*?«w«  «*!'*  -v. 


:t*tt«r 


3*T  WW.'   ft<>.£..tnit 


■:«< 


•1I» 


■•a«i»  ei-f  ax  »>• 


t 

p^d  &m  M-y  3»  1^35*  and  oa  «s»i^  of  tlM»  1»illt  «?ip««r«  tlM  ana*  •! 
Jos»  £<mki!^llk,  4041  ^*t  3&%h  i%ir««t»  «ad  line*  draim  owr  t&«  a%st 
$ad  sddrcsa  «ad  tM  aaat  of  ^d«.  Mftg«««  ^459  S«  fruabttU.     Toau^ 
vrlttOB  la* 

Pl^iatlffU  •xhlbits  4  ftfici  $  %r«  llkowise  photoat%tle 
99pifi9  ef  tax  MU«  shoviag  %h».t  tbo  1931  fivat  ead  oaaaad  last-ill* 
Mats  of  t)i«  goaaxal  tr,Y*t  wcr«  psld  oa  if«f  17,  193$«  la  tiM  mm  at 
fI30*««3  ai^  I193.52*  TaapaatiTelf^, 

I'l^iatiff**  exhibits  6  «»&  7  >it«  photoftt^tlo  aopi^^  of 
tax  lilll«  sboir&Bg  tlat^t  ttkc  XB^  first  «adl  «eooad  laotallstats  of  tiM 
foaoral  t«>3r«s  ««r«  mX4L  oa  M^  17»  ld3§»  la  t}it  svm  of  I14S.93  «ad 
|11S«4S«  y««p«otlTOly«  mad  oa  omeli  of  t]i«««  blllo  t!tpp«nn  tbo  Ba«t 
of  Joooph  lt^««^  2439  S*  f9««l»ill  i^v»« 

Tiio  defsadsat  la  thl«  iiotl^i  ec»Btiia4«  tli  t  the  g«B«r»a 
tsxoo  for  %h9  f9Pt&  1^31,  li33»  1^3»  ivoro  imid  oa  tko  property 
aaouatlag  to  tl»8t^«09«  a^nd  tik&t  liioso  ro««lpit«  olie^iag  pofaeat  of 
tlHt  taxoa  9«ro  loft  vitb  t^  a«istftr  la  ^mmmvf  by  tHo  attoraoy  f«r 
tuo  piolatiff,  %ad  tti«ro^fter  rctunsod  to  th«  plslatlff;  thst  tbe 
iplftlatlff  did  aot  file  tM  tax  rooei^o  wltli  tHo  mater  la  ^Mm»Tf 
%»  required  laf  et-^tate,  «ad.  tlt'^.t  ot  tlie  tiat  tlie  redsaptioa  »%«  mde» 
tbe  reoard  oHooe  tlM  t<!ix««  iiore  ptid  Iqr  Jo«o|ii  Roulcnlik*  oae  of  ^ 
ovaors  of  tfe«  equity  of  r«d«aptiea.     fhereforc  tiio  piiilntlff  it  aot 
entitled  to  ntJIHneoatat  for  t^  iMQ^nst  of  e»ld  taxea. 

Xt  doea  aot  eeea  re<^eoa^ble  la  tIow  oft&e  f«eta  af^paartaif 
la  tlie  record  tli%t  tlie  defeadmat  la  tte  foreoloeare  proeeediag  voold 
yay  tbe^e  aoen^d  t®xo«  cifter  tlie  flllag  of  tHe  bill  of  foreoloottro 
sale  *Bd  the  oertlfloi^te  of  eftle  Had  beea  losaed  to  tho  plulatlff  *f 
aaelgaaaat* 

the  reeorda  of  the  Coaatir  trestoarer  were  exuMlned  by  the 
defeadaat  f^  the  porpoeo  of  ^teralalag  whether  tftxee  hed  heea  paid 
darli^  the  p«adaao|r  of  the  foroale#are  preoeediase  ap  to  the  tiae  ho 


!•  mm  9^  «f«««(«  mLLH  •di  tc  ^^9  m  tar  ^H-?.^      .  ^m-. 

«t#  T*l^>  4|«.-:tr    V:,^itX   JMI«    ^  .^ot 

«  v  ■•  '         « 

itiwNWMH  •*#  «•  i»*^  •»«•  «*««i  *«*«=  wSiix  *«*n  •*#  '«.^  ^^>  ■  ^^ 

to  tmmv^  lpiiM<ite  M^itt»M  •MMitf  #aKj^  hm»  ^mjmm*U  «t  ipKwiWi* 

^■t  IMW^*'     -"J  ^  yiipjwii  M  «•♦♦•»  *^'^  ^^^'-"^  ^"^^"^  ****  «•***  •^ 

•4  ••*♦  ant  •#  «i  MPiipitpW  '^'^-^■^  -'*  "^  tMi»«^  «^  IPti*^ 


t 

tpisii  %•  %H«  bailiff  9f  tkm  WmmXeXpB^X  Oo«Krt  of  OMe«g«  «M  tiui  •f 
|S«;taS«  b9Um  OB»*ltelf  of  tb«  s^ia*  pvi#8  end  Interest  t]leT««o.     TUls 
inp«fitig«^tion  by  tli«  4tefeniABt  «m«  aadft  €»  3iNMi^«r  8,  ISSS^  awl 
•fftia  OB  JuiiMjy  39«  I^M,  aiAd  i»«  e»nt«iid»  tii^t  fteoordiag  to  tli« 
•ridc&NI  tb«  tftx««  mpp«^r  t^  h«T«  be#s  piiiA  ty  Jesei;^  £0uk»lllL.     4ji 
«•  Itsv*  Qln&d^  i]iiftl»!it<^9  tli«  %ftir««  v«r«  i»>tid  by  t^  «ittonMy  f»v 
«bt  plsi stiff  ifii  S^«  I^6»  «Ad  ^M  fttBdti  of  til*  pXi^inXlft  ven  ased 
«•  9mf  tb«  t«3«s  f«r  tut  7«^T«  US3.»  1933,   lad  ItS?.     fli«  o«ttTt 
fvvBMA  in  it*  4*«7««  tlk^t  tte*  pX&iiitiff  ^ald  U»  tsix««  for  tb»9«  f^rtg 
maA,  frofli  liiat  iipp«s^y«  i&  the  r«99rd«  it  ir««ii4  «««§  MMTt  iaiur««t«oiu»»bi« 
for  tli9  9mtr%  td  fi»i  ^M^t  ^«  <itof««dajit  is  Hi*  f«r««X«««3r«  proceed^ 
lag  h^  peidi  tluis«  tusfti  l««g  ftflMir  tlk«  prckpttTty  ^«4  y^e^n.  stdd  »bA 
m  ««Ttlfie%t«  ef  es4«  l»«wi4  try  tk«  a^tt^r  la  9&»j^«iry» 

tli«  dafea^^k  iilsa  ^«lat«  ta  t^  f%at  tkst  thaae  t%x 
saacl^ts  ^M»^«  aat  fHad  Htk  tlia  a^star  la  elmaaai^,  a»«  ]i«  eaatcadia, 
warn  va^ttisr^  by  tb^t  ?ftTt  af  tka  saatlMi  of  tlia  9t?tat«  ^bera  i^iated* 
t%  4a«a  tpp«n7  froa  tM  evldaaaa,  teaver^?,  Uint  tba  px%latlff« 
ttoottgli  hla  attariMy,  fUad  tliaaa  tax  raa«lpta  irltb  tba  waattr  la 
altfiiMayy  ta  aboa  tha  ea«LS«  Iai4  b#ea  raferxad  la  tbe  foraelaaara  pn^ 
aa«dlj^,  -wl  tba  amate?  la  ebftaaaff  a*-da  a  mmav%i^am  oa  tl»«  flla 
ia  tbla  os««  la  bis  offlaa  7eg^r<fl@g  tbt  pxtyaaat  of  tJMiNi  t^xas  by 
%ba  plalatlff*     fba  4«f«ad«at  e«it«ata  tb^^t  la  tba  fUlag  af 
raaalpia  tba  sts^tata  r«^lrea  tb;»t  tbay  raasia  la  pastt^ssloa  ef  tbe 
a»at«»r  la  ^saaary*     Tbla  ira  tblab  la  aot  $  f^lr  oeaatTaatloa  af  tba 
atmtata  la  ^aaatlaa,  far  tba  ra^aaa  tb»t  It  !a,9»  p7«vi4«s  tb^t  If 
tba  redaaptlaa  la  aada  ^  tba  payaaat  of  tba  saaaat  daa  tba  boldax 
af  tba  oaxtlfleata  af  nal^  It  la  aaaaaa&ry  tbat  tba  raaalpta  ba 
aablblt«4*     km  «  aattar  af  f^at,  tba  at^tata  of  our  ^tata  r^qairas 
tbat  daa4a  tad  laatraatata  tr^aaftTrlag  tltla  te  r««l  aatsta  ba 
ft(Hm€  la  tba  aaaaty  la  vblob  tba  f»ye^x-ty  la  sltafttad,  aaA  «f%ar 


rsmj, 'W-i..  t,  V  * 


TOT   tMr»«##r    •Iff    XtS  htm    ^■''^-    i^-^rmt   <Mft    ,**#f«lSH»i    ^sfe«««tX#>    «fV^   «» 

"-■' ^'      .='-*«I  tmn  «sitX  «*l8tl  gT"=""  '^- •*    ■       . :>    .v  ■  «^  ipMT  •^ 

--—       5---T'-r»      i-ji..*,    V       -i       ^Ji«^««l»T      «ir#    iSl     «■-•         ■  ■^irH^i      &«*«f      «2Mb(l 

— ^  Atft  iri  fi^a«:a»«6  «J«  t-~'  ^^^  0^nmtf  Mtt  V«^ 

t#inN|i»*<}  wfir  «»t»p  ytfrl  -*^  ^^*  **-*  »»*  inA 

'  -..  d*  mi  wtmm  •M  ^  1mm U  -  ->  ^^4^^#IMMi  m 
-     ■.>•:-■.♦  f-i  #»«t  MTt  »^  •'ItLhiv  ••in  ^ 

X0  ••««#  liiHif  t0  tmKtM  «(*  9iit)««r^l««  #4»xn«»  nU  mk  ».?-:< 
•ifi  te  mmlim99—^  »k  si  etc  si  t^ils  #«^^  ^^%tmm  it*m*^»  •dst  •tt^Jk^^m 
\k  Um  ••Jhi^«»r  #*!•  ti  ti>^  iKMHrt  wilt  irt»  ,4Mtt»««»  «i  9lmt*4^ 

,r  Affitrfi*  »i  t^'toyw  Mir  i»iam  mi  ttii»«*  «^  ■'  himmmm 


i 

g7%at«ft  i»  lib*  d««d,  9r  to  iii«  97  1»»t  ftftitt*    So  dkoubt  »«  st*  all 
fsaiXlair  trltn  t&«  rtxi«  %hf!%  «i*lgi»«l  a«t«t  %&d  tra9%  d««d  amy  b« 
vitiiAyftMi  ia  a  f«ff««l««iiTe  p;9««Mlttf  apea  fiXlaf  e<»pl««  thereof 
witu  tjsft  oftsttfx'  im  wikttmt^ffm     fhrnk  ««»Id  It  a«>t  \m  ttiMr»»«Miablt  to 
•fty  tbat  ttpoa  tto  filing  «f  tM««  tax  reo^ipts  with  tiM  «ii»t«r  Ia 
oHmaed^xy^  trhfiy  eould  not  Ins  vitlijirftwn  fov  tM  pmrptmB  pf  i^f«9«rrmttdB. 
Za  «iqr  •▼«mt»  it  iff  .«i»p<sf«iKl  f^mm  the  ml^mm*  th^^t  %m  i^^intiff  did 
pqf  tiMi  t%z««  attd  tiMi  i^«%«3r  i»  #ltaiM»«2r)r  hn^  knmfX^^  t)i«t  t)fc*»« 
|^i|rii«B-ta  w»w9  mt^9  i&  tlie  ^MioiiBtt  «»d«»r««d  bf  lila  on  )ils  file«  so 
tltmt  it  np^iad  ««#A  tent  r#^.«oaaM«»  if  th«  d«ffrjid.%at  visliod  to  rcdots^ 
th'^t  h»  &pptf  to  tho  «»st«y  im  o&t»o«i7  to  w^3jm  tli«  foveoloouiro  prt^ 
oo«^ia^  wM'&  r«fftTfod  to  iu»««?tfti»  If  tlM!  t%x9t  hM  iMiem  F^ld,  .ftad  got 
tliio  imf-«^?fl^ti'^  fro«  %}m  filos  &f  %m  asiotOT  ia  OJtoiMieiir  im  liis 

St  iff  mtt  oi>iiiioa  %h.»>%  tM  iooi^o  of  ti^o  oou-rl  tspoB  t!^is 
«liaootioii  i»  tt&ot^iaed  l»f  t&$  oiridoaoo  in  tli«  rftO«fd«  %ii^  t%k%t  tlio 
dofoad%at»  ia  ttMitioa  to  tho  tiomiat  ^«i>$oitei  by  his  irit^  ths  t^^iiiff 
of  t^  E^aielpnX  0o«Tt  of  Oliiofgo  vith  iireotieoo  to  Isrf  oa  Jofioiii 
Koakftlllc'o  lotsY«at  ia  th»  pyopfttty  la  tfeo  for«oi©?jw?«  pi-^^oedinf, 
»lio«l<$  lifi'TO  iBOii*iod,  t&«  ft«o«at  of  tsutto  ?;!«i<i  fey  t&o  pi%istlff» 

Zt  m-pp»nT9i0  too«  %li.-^t  i^'fiaf  tli«  ^matsM  of  t&o  tri^l  .-^ad 
t»ofoiP«  t^o  mskttf  of  tiM  t«e^«  feOTt  ^a  a,p^8l»  tuo  d«f«w5«at  m6tt  n 
toadex*  Xm^  sftet  tlit  poriod  of  y«d«8i|iftioa  liad  oicpired,  i»liieh  i»%» 
inroptTly  ?^^BBWd  foir  tko  r«3%«oa  tfcat  ^Hfeo  ^i^iatlff  wsio  oatitlod  to 

tl»  dooiroe  ia  tliio  «i«o«  i«  mffiraed* 


i 


9^    yitfflOWPiT' 


/  ^  «"^^ 


YtiLi  a  »• 

49««et  ire 


ni  t#; 


10  »<f^    , 


.e.ia?"! 


PEOFLi  or  THi  ttAtl  Of  IU.1I0XS. 


ao™t  0ooHf  or 


Hit.  iftxsiiawi  jvdndK  Mimt.  i^uvshss  ms  ofkios  of 

Tkis  Qis^ttit*  is  in  tills  9<»url  tt|>oa  a  pttltioa  for  Iti«Y«  %• 
»pp«<!il«  vkleh  p«tltic»A  vm«  allowed*     TM  ptt7p«ii«  of  tho  appOAl  1« 
to  lukvo  r«Ylowod  th*  rooord  of  tlsio  bounty  O^nxrt  of  Ooek  3mttt%y» 
vlMroift  reopoaAonto  ««r«  found  guilty  of  ooBtMEjpt  as  offleovo  of 
tho  ooturt  faf  tM  Jii&go  pr«aldiiig«  b«o»u«o  of  tlioir  sioboluiTior 
mad  o&oooad^t  1»  offioo  imi  oiootion  offioiiao  irhlX*  totlog  »•  juifoo 
of  olootlMEi  tmA  ttom^ro  of  tlio  Board  of  f^gistry  ia  t)io  40tli  i^«eiaot 
la  tlio  39tli  $tyd  ia  tlio  aity  of  C^loago* 

St  oppo«»rt  froa  tfeio  rooor^  tbnt  on  tbo  7tlt  dtj  of  Aprils 
Uliy  9  vcTlflod  potitloa  vfto  fllod  la  tho  Sounty  Court  of  Oook 
OouBty  ia  tho  oaM  of  tlio  PoopXo  of  tko  3t«to  of  Illiaois  oa  tlio 
roifttion  of  Joba  9.  »tto«h»  Ohlof  Olork  of  tlio  loard  of  Klootion 
Ooa«lfl9ionor«  of  ta«  Oltf  of  91d««i|^»  alloglag  tH^t  ^n  tho  I7t^  daf 
of  ll%roh«  Xt36»  %  r«giotrfttioa  of  tbo  olooters  residing  ia  tho  QtXf 
of  OhlOiMCO  mm  lukd  ia  tlio  40tli  Freoiaot  ia  tuo  »9th  t^ird  la  tho 
aitf  of  9hloa4|Os  for  tho  prlasxy  olootioa  to  ho  hold  oa  tho  14th 
d»7  of  6pnx«  IfSe»  la  tho  Oitjr  of  Ohlo^go. 

It  WHO  tilXogod  that  tho  rooi»eadomts  whils  tsotlag  ^o 
■oilhoro  of  tho  lioard  of  Botiotrjr*  oiXfttUy*  frntidulOBtly  tuad  nft- 
lavfolly  poTMlttod  suitd  aoqulosood  ia  poraittlag  ti^wt»  to  ho  plsood 
«poa  ths  two  registry  hooks  furalohod  to  thoa  by  tho  So&rd  of 
naotloft  doaalasloftoro* 


/I 


mt 

«^(Tq4  1*  t^  tfft  M»  ^  l^t««wir  t^Jf  ii«tt   . 

<«»0  lo  frvoH  x'taa&t  &at  at  bftXit  mm  mltu^  b»ntxm  «  «9i:iSX 

iidit««xa  to  M»^  •Hi  H  tftftio  ^  im. 

.#11^149  .         ftift  ai   ,aBCX  «Xi 

«flv  tat  KXtir«*  .  -Hi^-'^  t«  ib'TPOi!.^  «it»  to  rc»4tami 

mfgoUMMmmn  Mi#t«xa 


i 

fully^   f3fawAwl«atly  aaA  uiaairfiallf  j>«r«ittt<l  and  mo^ui*«<i«d  lA 
p*f»ittl»c  nmtmm  of  la<iiirl duals  to  b«  pla9«d  opoa  tli«  two  rcfristTy 
1i«elE«»  iiiid  eaoh  of  tli«B  kBOvlogly  »ad  aorruptly  pXftoed  ttio  nnam* 
»aA  tii«toxy  of  th«  indlrldumlt  upon  the  Z'«gltti7  1h3k»1c»  without  tlio 
iadlYldttala  b«iiif  iMrioaaIXy  pr«floiit  %iid  b«lii«  undor  o«t%i  mdaln* 
tutofod  l:vy^  tho  f«»«i»<»nd<»]iti  o<»mitltutlsg  tho  ^o«vd  of  B«gi«try« 

Ok  Aftvll  7t  It36p  &»  «idrd«r  w-as  ftat«tftd  gi^jttiiig  Xosvo  to 
fllii  tlio  potitloA  tM  ordoirliif  tliat  tlio  voopoudftnto,  and  eAOb  of 
t&o««  abow  otttoo*  tnd  tlif^t  tfetof^  iippomr  to  naswov  «ald  olnstrgoo* 

Oft  Apr&X  l@y  X93S,  th«  r«9|)oiidoat«  fllod  %  joint  Tffrlfiod 
»i«v«Y  la  uliieti  ttioy  doalod  th«  i^Xlog^tlomo  of  tli«  potitioa* 

f)i07taft«r  on  ApfiX  t4,  X93i|»  upon  »  li«t.Fiag»  tlio  rospott* 

ionto  ««Te  #aOii  found  gulXt^r  in  t&«  ^cmnty  0&vtT%  of  Ooot  bounty  of 

atiftboteTiOf  and  iil«@ioitdiiot  in  offloo  ao  oXtotion  of fieimlo,  nnd  omoh 

HiM  twrn  im9  JiOiitonood  for  oonto^pt  of  oourt  for  dl  poiriod  of  «ix 

oont^v 

fbm  potitloaoT  oontti^o  tkst  tiit  owidoaoio  prodtiood  in 

^M  OoD^ty  ^ottrt  o«tftl»llo)iod  t  oonapix-«oy  ^etiroon  Antainotto 

f»!UI^^»    «1»0  W%M   pTOduOOd   f09>   tltO    FOOfXO,    AldOTHSn  f971P«ll   &nd  tlio 

?o«p«ndo»to«  to  iiX«g9iIy«  «nlt«f«II^  land  frauditlontly  pimeo  tk« 

noaio  of  03^do  ijroneo*  Earl  Jonos  and  ^.onnotlt  <lon«s  on.  t&t  rtgiotty 

l»ooltt  of  tbo  40tb  Frooinot  of  t&o  astli  sard* 

Tho  OTidonoo  off4»T«d  by  tuo  potltioaox-  la  th%%  Antoinotto 

fTtmhXtf  wont  to  t^«  homo  of  iotlior  Jonoo«  th«  irifo  of  li^l  Jontot 

•l«t«p->ln*"^«  of  C3Lpdo  Jonoo*  nad  nothoy  of  Koaaotli  J«io«»  on 

ttanH  I6«  1936*  t&o  day  bofoxo  vogiotntlon  d^y^  &ii4  Mrs*  Jonoo 

wrote  down  tho  naitoo  of  not  liiuit>$nd«  ]&roth<!»r«>ln'»lsw  and  son  on  n 

pioot  of  pftp«7  with  thttix'  ]*«apM»otlir«t  ki«torio«»  and  g«TO  tho  pmpmt 

to  M7««  f^AM.oy«  who  took  it  to  AXdoriana  t«77oU*     On  Maroh  17th«tho 

day  of  tho  roglotvction,  Utn*  tif«ataoy  wont  to  htm,  Jonoo*  houo«  'ind 
nooowpmniod  hor  to  the  polling  plaeo»  »nd  Afft  Mrs*  Joaoo  ro^iotorod^ 


mtrnttt  MU  Im9»l*t  tX#9vt«»t  4»«  \Ji:$fUmmmi  mingi  \m  tf«««  ten  ,«if«M 
-MJkdNi  lite*  vcJMUir  ^^  Im*  iam^fvi  %kli^-  ^lf:tibivlkai 

*o  T#f«f9»  <f9*^  %4  ji^via»^  Y«'««w-S  ««» 'Wi  'f^liw^,  l»fW;*i-^  l8»*«i  «*f»»  ^d-jtafe 


t',   •:-  ;«»   «iHiit«itIc>   4TVi»«MM|iii"»t  rlttJif-  9991% 


i 

}gf  ii«ffo«d«  &m  of  %hM  respoa^tRtt^  vlio  «nld;  *T1m  nmaios  av«  0.i;,<* 

At  th*  tittt  Mrs*   JoQfi9  Kpp9»viiA  et  tlit  poilliig  pla««  aooo«p«ni«<l 

tof  «»•  T7««ka.«y  tb*  l««r&«<l  for  tli«  fliMt  tlBM»  tbat  her  httsbn&dL* 

•Ml  ftftd  l»Totliftr>ia*la«  ««r«  rvfistftrtA  %Bdi  thin  t  Mrs*  trmnl»l,«]r  toldi 

iMT  of  this  fst9%  A&ottt  flT«  o*«Ioek  la  th«  8ft«Tiiooii  of  tlw  dnf  of 

r«glttr%tloii.     Tbft  &•«»•  a«  tb«]r  »pp*«r  ea  th«  r<»$i«t«r««  vbiob  ««i« 

•ff«7«d  in  •irldea<>«t  «?«  §»  foiXoirtt 

Xm  «M  of  tti«  r«gi8t«r9  proivldftd  ter  by  X.»w,  vber*  tb*  bsumi 

ftppOAT  in  Alpbabetlo^l  ordor  itadftT  tb«  l#tt«¥  «r,  tb«  foXlovlBg 

BiyaM  ftfpoiur: 

I>lai  $«  OXydo  Joats  39  St.  touio  &ira*  ag«  '31 

Una  6*  lAsrX  JoBfta     30  St.  toaia  ^va.  aga  46 

I»iaa  7«  loaaatb  Jaaas  i^  sit.  iauia  tva.  «ga  as 

Llaa  8»  iatbar  Joaaa  30  at.  touXa  m;  aga  31 

la  tb«  otbor  ytgitter  racnsirad  by  X&«  ta  ba  i||ji|^  %ba  aaa^a 

l^;l9•ajr«  bat  nat  aadar  tba  latter  J«  ac  falXavat 

ttiaa  1%     Olyda  Jana*  30  3t«  iauit  &▼«.  uga  SI 
2.iB«  1&0     A»rl  Jeaaa    SO  St.  lauis  &t«.  %ii:«  46 
Lino  17 9  Kaaaatb  Jem*  30  it.  taaia  ikva.  aga  a3 
Lint  18»  Uxmm  Elltmbatb  Jabaoaa  Wi  So*  9t«  Itaal*  J^va* 

liiaa  li,  ^ttiier  «roaea  30  St.  I^aala  4Ta.  aga  31 

Xa  tba  publla  r«%iat«r  rwcmiTcd  by  l»w  ta  ba  leapt*  tba 

faXlaaiag  mtafts  npi^m-g  uadar  tba  lattar  Jt 

Uaa  lOftatbax  Jaaaa 
S4aa  1X«  aiyda  i&imB 
timt  12«  Sari  aaaaa 
I»lfia  13«  Itoaaatb  Ja]t««. 

tba  r««p<^)daata  wbaa  a«Xl«d  %s  «itBas»<(f«  dcai«d  tbat  tbay 
>l»tiA  say  naata  oa  tba  r^  giatar*  axoa^t  tha  a«a*«  af  tb«  parsant 
triia  apiHusjrtd  bafar«  tbaa. 

tba  ^luaatloa  ^iab  »«  vUX  aaa  aaaaldar  l«  wbatbar  tba 
flaAiag  aad  jaAffaaat  af  th«  trl«l  saurt  It  oa»tr«ry  to  tbo  aaalfaot 
aaii^t  of  tho  ovidaaoa* 

Tba  raoaandeats  ooataad  aat  alaao  tb'^t  tht  fladiag  «»i 


ja-so  ^ 

4»ft«ft&tf«  «i  i»^«*n« 

•«r;<i  9^$  {kT^tfw   ,sr»x  t4  Mt  ImUirin  • 

:?    to   ^ti»»  tU 

^fliv^ixoi  •<#  «t(  ^if#>r«a:  mAi  y«^: 

.i^M  «i   ^s*'^*'!)* 

«'«.*<«;•.;  w.*  »«j»*sn 

««tt^ii  *i;^    ,                                   ...v'  i>a^-ii;u;j;2>i 

;«««ii»'l 

r:i^    l^a     , 

i4;  aa^a  •«irA  sxi^:. 

9V  YM#»i  (Kiel  ^c«^a«f 


.      :.    3ai4 

*)('■"''*     iii. 

k-ii  i.vv 

,   «>toi  III 

^c«^a«f  -/ 

:,'«ii«a  ;!jiaJ;-j«'«iii0-'i 

;  •irt 


4 

iwligmm^  Is  eeaftrftfr  to  th«  mfiaifett  9«igkt  of  tb«  •Tld«ne«»  btxt  tha% 

tli«y  «]r«  presuflMid  to  t»o  Innootiit  until  th«lr  guilt  it  «8tftbIitliod 

MjroaA  A  rotftooiMiliXo  doubt* 

T)M  rulo  aLi?piie»blo  to  tiM  proof  iB  osto*  of  thl«  QharfOtor 

It  oofttToilod  lerg«If  Tef  n  provision  of  the  Xlootioa  tnwo*  ofeorola 

It  io  proviaod  by  B«o«  13*  p%T»  3S7»  ok,   46«   Oniiill**  XU*  R«y«   3t« 

19S3«  i&  pftTt  9«  follows t 

''Upon  tb«  oonfinnttion  of  suoli  )«AtM  ^M  olorks*  ftt 
AAf  tioOf  a  eoutitisalon  shall  lssw»  to  ssoh  of  suoh  ;}wigos 
ft»d  olorks»  undor  tlio  s«sl  of  siseh  eourt*  tind  ipproprl&to 
foriBS  sl»ai  bo  profsrod  by  s.»(id  boftrd  of  ooanlssionors  for 
oitoli  purpooo.     And  sftor  oonfirs^tion  sad  %oooptaneo  of 
OKOh  OM»issio&»  oiv^  jwlgos  and  olorleo  shall  th<»r«ui>OA 
iMooiio  offloors  of  sueh  oourt  snd  shikll  bo  liable  in  a 
liroooodlag  for  oontemitt  for  aar  mi«boh«ivlor  in  thoir  off  loo, 
to  bo  triod  ia  op«R  oourt  on  oi^l  t^stiiaony  in  <%  nxvmmTf 
mkf,  without  foTMtl  pl^nAin^n^  but  «uo^  trinl  or  i^unishaoat 
fOY  ooatoi^  of  oourt  thnll  not  bo  vw^  b%r  to  ^nj  prooo'^diags 
ngnittst  stti^  offiosrSf  erlalnslly«   for  say  riol^tioa  of 
this  aot** 

It  is  to  bo  notrd  th^t  a  proo«!#di{^  for  oontoapt  for  fnvf 
sisbohRTior  in  offleo  is  to  bo  triod  la  opoa  oourt  on  oral  tostiisonf 
of  •ritaossoSf  aad  frithout  th«  aooooslty  of  ftMn^X  plo^tdiagps* 

tho  ohsrgo  of  oonttiipt  «%gmia«t  tfes  of  floors  in  this  osso 

la  p»T*Xf  «  stfitutory  ono*     fho  rospondoats  «ho  aro  h«r«  he*rd  on 

mpp^al^  whoa  thof  aoooptod  tho  off  loo  af  Jadgos  sad  olorka  of  slootisft 

hooaaio  offioUls  of  tho  aoaaty  ^o%art«  maS  tho  oourt  i«  r«st«'d  with 

pooor  to  ^mniA  aa  slootl^n  ef  fiei^  for  alsboh^rlor  sad  alaooateot 

la  offloOf  $8  i>rorldod  br  amotion  IS  tboro  <^otod,     Xa  s  dlsoussiea 

of  tho  .unishttoat  for  ooatoai^  as  prorldod  by  this  ssotloa  of  tho 

eiootloa  ^«t,  this  oourt  in  tho  o%so  of  Fooolo  or  rsl  Husoh.  ▼• 

QroOBsolt,  ;g77  ill*  &|ip.  47d«  ««ldt 

"la  this  stato^  la  «  proooodlag  for  erlaliiftl  oontsapt« 
If  tho  imrty  «urg«s  hiasolf  of  tho  allsgod  oonteai»t  by  his 
sn««r«r  h«  is  dlsohargsd,   ^sad  it  would  bo  iaproD^r  for  tho 
oourt  to  Rllow  H  t^awrso  of  tho  aaswor,  or  for  tho  oourt  ta 
hoar  OTldoiutt  touohing  tho  oh&rgo.     iHador  sootioa  13  a 
l^roossdlDg  for  ooatf^apt  <loOs  not  inrolwo  n  orlainml  oontssipt 
OS  th».%  tera  wws  understood  ?^,t  oo^-ti«on  Ij^w,      (S««  jPooalo  ▼• 
i!y^^^,»  ^^  Ili*  *65.)     fho  oouaty  oourt,  «t  ooaoiioa  Inw,  hsd 
ao  juriidiotioa  to  punish  judgos  nM  olorhs  for  mlsboh^Tior 


Ilir 


r%i 


.* 

^AtAooa  Al 

*^^^i^^^ 

v^4^ 

m&x»d 

al 

.    li 

r««^ 

,K .       ,, 

^i^^JinLc   hnv  t^^fetfl,  tf#ii;«. 


ivtiuteiK^ . 
g»i  :  txsHfm  «irt  in 

T  tjMgi  lift  M  imt"  ^"  **^  ^*  '^         '^^  «^ 

k«tf    «"'l   !!««»&'  '.^«00    fluff      (ciA*    •>- 


%u  offio«>  but  It  <»bt%lii«4  §mth  jttrltdlotion  trim  th« 
city  %l««tlo«  Aot.     tliut  «ot  «!»••  not  i^a-ovldr  or  oon- 
tftttpXifttt,  in  our  |ud|pgi«ist«  thiit  «  petitioner  would  tmf 
to  provo  *ad«^luivior*  of  an  olootloA  officii?!  boyond  o 
vtftooaablo  diovbt.  $aid  tho  nor^  f«ot  tbai  tho  p«titi«» 
<iont«!^iii«  ^IXogfttioiui   (intoy  £|M}  tlK^t  Amnunt  to  m  oliftTgo 
of  ®n  »ot  or  «ot«  of  a  «ri«imal  &<3ttiurft  dooa  not  cp^w 
WPOA  t)M>  potlttonor  t%t«  lnur«lMi  of  proTlac  ^^<*  r««poaicloBt« 

▼•  ^?3>ln«  53T7  ill.  Api».  lis,  w«  hold,  lijiTKtoiio^ 
that  tlio  |i«titloB«T  wn«  not  r«mil»o4  to  s>ro"ro  tlio  guilt 
of  »  irff«|MKBiAtt&t  tMiyond  o  ro^^oon^blff  doubt,     tlio  po«r«r  to 
punlA  an  ol««tloft  offioial  for  ooatoatpt  for  *ni«b«btvior*f 
Of«B  tlioiii^  0110)1  bolimTior  ix»rolvoo  ika  mot  or  loto  of  « 
otiMlaitl  okR motoric  io  v««t@4  in  tiio  oounty  oourt*  by 
oootion  1^0  but  tuoti  %  ^r^ooodii^  ««ul<s  not  i^roront  % 
py»o*o«tion  undor  tit*  drlnlaal  0«4o«  of  tiio  offiei»l  for 
o^oii  »ot  or  iioto** 

In  tbo  oonsldorotioa  of  tl%«  autsticw  %»  to  «li«th«r  the  order 
finding  tho  roepeiwionto  guilty  of  oontsapt  of  oourt  it  ttj^^iaet  the 
mmlfoiit  t^ei^^t  af  the  «iridenoe»  it  b#oo««a  noooottry  to  ooneider 
tho  ovidottoe  offered  upon  the  {^ruettioit  of  «i»behmvior  ^mA  aieoonduct 
of  the  JteSgfts  nwA  elerko  in  thio  offioe*     the  r«»pond@nt8:»  «o  ee  haire 
•t»t«4  in  our  opinion^  were  oha.r.iei  with  hstving  -^mitt^d  the  m.m»9  of 
porootto  to  he  i»l.n«o4  ui^on  the  regletry  booico  finished  to  the«  by  the 
A^ord  of  Slootioa  Ooaxnloeionore^  who  did  not  f^pp^nr  in  perton  to 
rogioter*  t^e  ooth«  find  anewer  the  ^ueetione  prerlded  hy  Xaw* 

rron  the  f^ote  It  mp^eat^  th^^t  aiydo  Jon«a«  Snxi  <loneo«  mi 
Kennoth  Jix-^m:,  who  llTod  et  3^  l^ii^  ^t*  l<o«i«  ^irenue.  In  the  40th 
?r««i»«pt  of  tho  091^  ^'«inl«  @hi^fe«  did  not  ^tppeur  in  .perooa  on  the 
i«lli«tr«tion  d«y  i>r«vldot  for  igr  im*    fhero  ie  evidtnoe  timi 
lira*  tother  «}'on*o  »,ppesr«a  and  rtgiatered  fthd  ^%lified  me  a  Toter  in 
this  preoiaot.     There  ie  ^eo  evidenoe  th»t  ooo  ^nt^toette  fretfhioy 
obtnined  the  nanoo  of  theee  throe  son,  9.M  on  the  d«te  of  tho  regie- 
tmtion  «^n  hro*  Jonee  vae  roglotered  ehe  learned  tb^-t  theee  noa^o 
afijpe^red  on  the  reglotry  hooho«     The  croeetion  here,  no  «e  gethor  fre« 
the  evlieaoe,  i«  whether  the  J^dgeo  of  elootion  unlawfully  adAed  tho 
Bft«ee  to  the  r«fgiotry  booho  in  tho  ahsonoe  of  the  poreone  whooo 
OMioo  wore  pi»ood  on  the  regietry,  or  trikother  soooone  did  eppoar  oMI 


i^itfl    fit^m^  iNwtt*!»<ftB>  0j 


♦*  <fi 


d/«^  1.C 


y4   imoatVi^ 


til  ,i  ..  -^JR*    l>- 


lliBtT«   l»iii«<S  t&jat  »i)gr  Baae«  v«r«  flddtd  tio  th«  sregintri'  list  ualcsa 
tiM  iiMllvl<tuaX«  »,pp9nt«)A  in  p«r«oii  nad  rtr<»  •«•?&  to  4n««<^7  tlM 

pT0tMrilm4.  cu«flti0iui« 

Tiki  offloi^lft  of  %hln  S«tM  w«t«  not  obtrgtd  with  «nf 
nlttMilimTior*     fb«y  w«r«  sotiDg  «•  olcvkv  «>f  slftotioa*     Om  of  th««» 

IMMKI  i^«l  $|»ilc«]r»  t«*tifi«d  tHat  «k«  offloifttied  mm  olork  of 

oloetioa  la  tHat  |»ft3"lle«il«>x  prm^lnoty  ^ikd  fto«  \»r  «Ti4l«i&8«  It 
«pp«itr«  tlkat  tlio  nn.m»M  of  Oiydo  Jonto,  E«t1  Joii#o»  «%»$!  Koxmotli  Joaoo^ 
^^^fim^t  oa  t&i  rogl«tf|r  boolo  aad  »ro  in  Itor  Imadwiritini*     Spoil  the 

^iiAotion  of  th«  ii|if«%T«.«0#  of  iporooii*  liHo  ti^Ilod  for  rogiotrittiomt 
1^0  %c«»tlfltdi  tliat  • 

*f<Ni  Hari^  17tl3t»  1lt98»  for  tho  Hftttoo  appearing  on  th^t  book 

fto  iMiiiiK  r«gi«ior#d  on  %hm%  d»y«  la  imr  %t%adi«7ltliigj| 


forooa  dii  ]^4Mlltiirfi3f  appotv  for  o»:Ol&  mud  ovory  nmao  |w« 
a  tkat  boon*      If  t&of  hft^H  iifi>«tr«d  t^oy  *oiada*t  ^r9 
booa  imt  •»  tlio  booko** 

Iftng&rot  aollltto*  WHO  m.»  oftlXod  mm  o  oitnoot  oa  bolMa.f  of 
tlio  Fooplo  ^Bd  «r'>o  c»a«  of  tit#  olorko  of  oiootioa  la  ^h»%  fftrtleular 
pr««iii«l«  tootifiod  la  oiilMitimoo  tltst  tuo  wfUKMt  of  aif do  ^oao«»  i%ri 
ilMMio,  XoYUiotli  *roaoo«  i^^^iivmbotlk  JoHbooii*  mad  fotk^r  Joaoo  ia  on«  of 
til*  ro|^tx|r  iMkoicjt  w«ro  oil  ia  lior  a«iadifriting|  tUmt  oho  wr^to  tlio 
awMo  of  tiioott  ftppoaring  for  rogiotmtioa  iiad  oaiy  wlwa  tlgtoy 
*i^f«%rod  tooforo  %h»  lomrd  of  ilootioa. 

tim  rridono^  of  tHo^o  two  olerlco  wm  not  qaottioaodi  to«t» 
oa  tko  eoBlrmry*  fr«a  oil  tli«st  «»o  ooa  dotfniiiBO,  oms  la  koepiag  witk 
tHO  f  «ot«»  wiloa  ooaoidox^d  togotlwir  vitk  tlui  toati'^f^my  of  tlM  olootioa 
fiidfOO  otio  t«otifiod  %h  t  mlf  porooao  oi^potiag  l»«for«  tlio  Bo&rd 
vroro  rogiotorod  aad  t&oir  a^^aoo  pl»o«d  upon  tlMi  rtflotry  l»oolco* 

th»  tftstl^on^  of  ^atoiaotto  trft«1»l«r  hm  oisooitl  l»o^,riag  la 
^lo  oaoo.     sho  t«»tlflod  tk»t  who  ofet-«in«d  tko  mm»»  of  0iydo  Joaoo» 
toxt  J«ao«»  oad  Koaaotk  Joao*»  froai  Uro*  Joaoo  «t  kor  lioao.     rhoro 
U  OOKO  -ilopiat*  ''.»  to  »li#tlaiftr  Ira.  lea«!«  wrote  tke  itisaoo  oa  r  piooo  of 


U0& 


M^l 


■^i 


)•   •09  mi   ••fiaV  ^irrtrtai  «ll«flfOt 


»<!l'» 


fd9  flwhr  fjtiw  H«t«i  noIt«v9»ii««  ««t  'saii!ri>-fr': 


•«ii*«#  rvt^< 


'Vii   f> 


■■a.fttt 


•Kf  M» 


■-^^  •«aiif| 


«r 


.     aid  T«K  rk»  tMoi  .»tll  mlr^   ,««wit  MtWBT^  .»»j»i  He** 


T 

9ftp«7^  oar  vhctliey  Mrs*  Tr«jrit»l«x  took  tlM  n«a*8  nt  thoy  ir«r«  glTOM 
ftBd  vr*t«  tboa  dovn  im  &  MiaortJiditfu     T]i«r«  la  •Tidttaot)  tli<«t  Ur«« 
TTuit»I«r  took  a  list  of  thooo  mfiMtt  mubuI  doXlTcred  thoa  to  AXdersaa 
torrolX.of  tills  W9rd«     attst  vk»t  boarlng  tills  h?<4  ui»ob  tbs  question 
•f  tli«  aisl»sliffYlor  of  tM  Jwigos  Is  aot  eX««x  froa  th«  brlsfs  fllsd 
la  tkls  onso*     tiks  faet  Is  tlta^t  ao  oii^irgs  «»s  a%ds  agaiaat 
Aldtorasa  tsrx^ll*     H«  vms  aat  sal»i»a«Basd  «ia  »  vitatss  by  slthsr 
sids  to  tkils  Xitigntloa,  so  th^^t  ««  art  without  llg^t  ms  to  jast 
idui^t  1i>«iRriiii£  this  li«d  upWk  %hM  guilt  of  tfooas  tbr««  jiadgos  of 
•XoatioHf  aad  uaXoss  t&s  dslivsrjr  of  tlais  list  of  naass  to  hla 
haul  soaa  iMimriim;^  it  is  only  tnXt  th^t  ho  ahoald  hnvo  bo«n  sah^os* 
Bs«d  fts  ft  vitMSfl  sad  fiirsB  aa  opportaaltr  to  sxplsia  ^md  aat 
Xoatro  ths  quest  ioB  la  douM* 

wo  hsvo  eonsldorod  tho  fasts  la  this  esss  %nA  srs 
satisflsd  thr^t  tho  orsor  oatsrod  hors  is  agaiast  %h*  ataalfost  voi^t 
of  tho  ovideaoo.     tho  oX«:rk;«  of  oXostloa  oho  tostifisd  soeasd  to  ho 
▼0x7  sXsRT  sad  positivo  la  tholT  statoasats  oa  tho  questioa  of  ths 
sppo»r»ao<*  of  th«  votOTS  for  ths  i:^j»p©s«  of  roglstT»tion,  aad  th»t 
only  iadlTlduaXs  who  S9pil«d  for  7#§istrfttioB  la  psrsoa  wors  sdda4l 
to  tho  boohs*     thio  sa^portod  hy  tho  iaterost«d  pATtiss*  ths  jadgss 
of  sXsotioa#  Xo^TOs  soaM  douht  la  th«  niads  of  tnis  ooart  as  to  ths 
vol^t  of  tho  sTldsaao  offored  mA  rooolTsd  ia  tho  oaso  t^  tho 
tostiaoi^  of  tho  vitaoss  TraahXsy*     %hiXo  it  is  tru#  froa  ths  rssord 
thsit  GXydo  Joaosy   LayX  Jobas^   aad  Konaoth  Joaos,  did  aot  $?poaT  la 
]^rsoa»  it  is  aot  aXtogether  oXm^  bat  th^t  nom  |>OYsaa  did  it.pp»^.t 

smA  ftssaas  thoiir  a&jsss* 

As  vs  havo  statod  hofoYS,  «o  sro  of  tiio  opmioa  th«t  tho 
•rdsr  satsrod  finding  ths  r«s90«d«ats  giiiXty  of  ao^iteapt  of  qourt  is 
ftCftlast  tho  aABifsst  vtii^t  of  the  ovldoaoo*  nn&  for  th^t  ro^soa  ths 
•fdor  is  rovorsod  ^ad  ths  ssiiso  is  roaftadod  for  ^aothor  trinX* 

BStSitSKO  Ui&  MMMMWm* 

mmt»  t*  MOhUfjkw  ABO  Ksod.,  jj.  cososr* 


mi  AwQ^  «od,t  «#«^«  Amis 


«v«ftXA  •#  Mil*  **«iWXft»  te«  • 

%•  B»%l^r4  tftYtf^  »»;<»((#  1«  4XjUj||  di'U'  i3«'^ji  i; 


#rjl   te«    «IIOir««»»l9M   !•   ••«({%tiq   tilt   V«l    ttHA^OV    «<c^ 


SitOtllT  OOURT 


*"*'"*"•     \     '  29  2  I.A.  632^ 

fills  i«  ftn  «tpp«ml  !»y  1^  plaintiff  ulio  fll«^  ciA  aotlon  Im 
Klift  air<»uit  aovrvt  ®t  aedi  ^eiiBty  i^*rt&A  tli«  plftlntlff  fllvd  »  bill 
«^t  ivSn^rpX^mtmt  nfitiBSt  «#r1»ii.ln  t«f»Ma)stt»»  pwnfinn^  thmt  thm  o»ii«i^ 
•hi9  &f  »  oftrt%lii  b»i^  In  tbe  p#«««#«loii  of  t^«  plaintiff  h9  d«t«f« 
ttliMd*  and  that  an  ftdtloa  tbtii  pcitdliig  Is  th*  ttualelpal  deitvt  of 
QHlttAgtt  ^f  on*  »f  t&«  4«f«iidftat«  )Mi  sta|r«€  until  the  aattffrs  umA 
things  A«t  up  In  ftmld  bill  of  Inttrplfttitx  ^  dtteratlntd  hy  th»  oourt* 

la  tint  nimM»d  bill  9f  <»eai»l«lnt  it  fti>^%r«  tliiit  tliA  pltln* 
tlff  1«  %  duly  lle«n««4  pr^etlftlng  attoynflsf  tn  tb«  Oltf  &t  OlilOftgo, 
@ount|r  of  Oook  »»d  Bt»t«  «f  llxindl««  ikad  )iat  b««n  for  «v«r  tlelit 
3r*«i»n  liMit  pnatj  tiiat  on  «»  afemit  the  ITtte  dty  «f  i!itt«tt«t»  A.  ».  1033, 
I«  ««in«ir,  onn  o.f  tht  d«f*n--l%At«  b«rtln«  dcllT«r«d  t»  Ai»e  i*l»or.  enn 
$^d  1»9nd  Ho.  as  tlgnsA  by  rbUlp  Umi  and  ii<M«  Mn«  bin  «lfn)  and  t&nt 
nttaehed  tfeerffit©  w»r«  o«ftaltt  «xtfmslen  lnteT«»t  ®©wp«n»  *.ad  sn 
t«t«»alott  »§mmmti%  «ign»d  by  &m  mtek  tt9w»  ^&ad  8«ttl«  lx-«u«»  bin 
nifn,  and  aindyn  i««iim  ind  l«ld«r«  Mt^msk,  mt  hunbimd*  t&ld  bnad 
beaming  date  Ftbruary  S,  1934,  MBd  b*»nn«  lnt«T«tt  at  tbn  r»t«  of 
•ix  »nd  on«*bnlf  pnr  etnt  p«f  ^nintn  until  anturlty,  p«y«bln  ••«!« 
MMMially,  on  to<-wlt}  tho  Stb  iay  of  fobrumry  and  tbo  5tb  &9f  nf 
August  In  t^oli  ouoooodlttg  y««%T* 

mat  on  to-»ltt  tbo  ITtb  d»y  of  Au«ii«t,  A.  9*  &ifS«  HlMi 
d«fond?tnt,  J*   folnotr,  d«llv«»»«Ml  to  thl«  plaintiff  «»ld  «bovo  dooerlbod 
bond  for  and  on  bob«lf  !>ind  tbo  woo  of  Abo  Stloon»  «bo,  ««  boldOT  of 
tbo  sftao,  «ao  to  Inotltuto  for^oloouro  pyoooodlofB  upon  owld  bond. 
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•>     A* 


l'4  Mi% 


obXotl 


i 

irtlieh  «it«s  tlk«»  «ii<l  tli»r«  itt  d«f«iat»  ftiid  thai  th0  ^^IninXift  li«r«lB 
r«««iv«<l  9»ld  boBd  on  1>«}iaXf  of  »^ld  Ab«  l«2.»oii«  toid  did  th«B  «Bd 
tk«ra  d«Xlir«r  to  th«  said  J«   t«iB«ir  bit  r««Mipt  dattd  August  I7»  I933v 
iMi^yiag  Mo.  #35,  wliiolb  8*ld  r«««ipt  i»  in  wordt,  I«ti«rs  mad  figar«« 
M  f9iX9««»  t««vltt 

•No.  iB5 
a«0«iV«d  ftf  J#    «9iMV 

1  0«ld  Bend  li»»  33  ftigiMd  1^  PhlXip  mm  a.nd  !(«••  Una  foer 

(Higntd)  Cl}«   Ii*lft9a,<* 

thM%  »t  tb*  diy«««ieB  of  A^  M«Is9n  ^  did  tlk«r«ftft«r  fil« 

foYceXosurt  pyo«i>«dinis»  afaiast  %%»»  ai%k«?ft  ef  a»id  ttittt  d««d  »md 

ttxt«a«i£M&  «igy«»ffii»nt  and  «»tli«r  iKindji  f«ouT»d  tii«rftuMtT«  undjtr  tUt 

pswltioa  of  sftid  truot  d*«d  se<mring  @^id  l&e&d  9nd  in  •«o«y4aao« 

vitte  tb«  pTOviftient  of  th»  trvMt  do«d«  iri&ioh  said  fsx^ooeding  was 

fKr»o«o»tod  to  «nd  roiuXted  in  «  door«#  of  fovoeXosuro}  nnd  pXftiatiff 

f^vthoy  «iXX«fO«  th^i^t  sineo  tt^lA  dato  tiio  said  h\m  HsXsea  disd,  iMid 

tliat  no  Adttisiitrntor  or  sxtotitor  o?  «ftdfliifti»tr«itrix  &t  oxteutrix 

liss  be«A  «ppoiiltsd  of  8!»id  tstatOt  txut  tlM^t  pXnifitiff  is  inferasd, 

nwA  so  st^itss  tlio  f^ot  to  t»««  tH'^t  oao  iisXTia  a.  isXson  feso  tsJcoa 

odisirgs  of  «XX  aisttoxs  o^aoovning  t!i«  sffmirs  of  said  *bo  lloX»«^»  aov 

d««o«sod« 

Tlist  dttviag  tbo  yo^y  X^4  oas  %tnf  ^oioin,  without  doaaad 

nor  7«QttS«t»  staftsd  suit  ftgaiast  the  pXiniatiff  ia  tlis  ifuaioipsX  CJourt 

of  aiiieaigo*  <i^«rgiag  tl&at  pX^iatiff,  tho  dofsadiiat  ia  ssid  suit,  lisd 

•ottVOTtsd  ssid  doad  iio*  33  to  bis  owa  uso,  shioit  said  suit  v^s  su^ 

sscmstitXy  dissUlsssd  on  notion  of  tlm  pXsiatiff* 

flist  slioTtXy  tkero^ftsv  tho  s«»id  Htrry  i^isift  afnte 

iastitnted  suit  in  tbs  l^aieipsX  Oourt  of  Ohioa^  s^gmiast  ths  ptXaia* 

tiff  foT  ths  ootivsrtiioa  of  «i%id  ^i^l,  ths  goa«r««X  ni»ik>sr  of  s^iid 

suit  bsittg  28S44#«,  steiOH  s/^id  suit  is  aoo  pond  lag  9nd  viXX  sbortXy 

te  fS?«ohod  for  triaX}  pXsintiff  fUrthsv  aXXegos  that  if  said  snit  is 
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<(ll««r«4  to  profHiftd  lui  trlftl  tb>,t  h«  will  1»e  ooap«Il«(l  to  defond 
%h»  8i!ine»  aikd  will  bo  pat  to  «i  gr«%t  do^il  of  oxfNvoo*  tUi^r«la,   and 
1»y  roaooA  of  th«  faet  tli^t  J.    ««iaor«  wom  of  tho  d«f«Ad»at9  boroln, 
froa  irbo«  tbo  sRld  bond  ir«s  reooiTod^  aad  irito  pTOtoada  aad  rtproaoato 
Iklasolf  to  b«  tbo  owaor  of  said  boad*  la  aot  awido  porty  dofomdaat^ 
iiad  hl«  Tlghto  or  olalot  oaaaot  bt  i4jiidi«>  tod  la  ttio  sAld  ouXt 
poadiag  la  tbe  Maaioipol  i^ovTt  of  9iiloago«  nM  vhloh  8!^ld  eourt^  by 
ro^ooA  of  tbo  ploadlags  tberola  oanaot  properly  is^djudloato  tbo 
rig^tot  if  »Br«  bxlotlag  ao  to  Ibo  evoorobip  of  snid  boad  by  tho 
s^id  «r.   vvoinor«  tblo  pXiilatlff  irilX  aot  b«  ponittod  to  mA»  a  propor 
d«f*as9  la  «f!(ld  tuit* 

Yb&t  ftlaoe  tbo  fiiiag  of  tbo  origliutl  Ooaipiiiat  la  tho 
aboTO  oatitlod  oaiiao  bo  boo  ottused  to  bo  t«koa  tbo  dop)OOltloB  of  tbo 
dofoadaate«  J.  wolaor  mad  8&rry  Hoi«lft«  %ad»  tH«refo7««  %llogoo  by 
vooMtt  of  tbo  fmeta  obtoiaod  la  said  dopoaltloao  tb&t  tbo  dofoadaat* 
Marry  toiola*  pl%lntlff  la  tbo  iuaieiiMJ.  Oourt  of  9hi««g»9  had 
full  kaovla^hl*  of  «11  tbo  f^oeaodli^p  upea  tbo  for«e3ioauro  «nd  tbo 
&tt«tpt  to  ooJLIoot  upoa  said  bood*  tbo  subjoot-auittor  of  tho  ouit 
la  tho  ijualelpaX  Cofort*  froa  tbo  bogianiog  tboroof  to  tbo  doto  of 
tbio  Coiipiaiat*  fiad  tbia  plaiatiff  fartbor  tllogoo  tbnt  oU  prooood- 
iaga  by  bia  for  tbo  purpooo  of  atto«i>tiag  to  oolioot  oa  sold  bMd 
wore  bnowB  by  tbo  oald  dofoadaat  S^rry  l^oioia  aad  wore  oomsoatod 
thoroto  by  tho  said  Harry  ^oioia  aad  ooro  aloo  knooa  by  tbo  oouaooX 
roi^roooaitlag  tbo  a&id  fiarry  Moioia  duriag  all  tbo  traao^otloaa  la 
ooai^otioa  tborooitb;  fiad  tbio  plalatiff  furtbor  mUogos  tbftt  «boa 
%1M  attoapt  to  oollaot  upea  a^id  boad  by  forooloouro  had  aot  rooultoA 
auaeoonfully  th<^t  tbo  anid  UsTtf  '^olola  ontorod  lato  m  oooopircoy 
with  tbo  dotoadaat^  J»  ^^oiaor*  irho  lo  n  brotbor«iB*lftw«  »«  thio 
plaintiff  la  iaferaod«  of  8«id  Sarry  Hoioia«  for  tbo  purpooo  of 
iaot&gntlBC  A  ooit  la  tho  JUmiolpol  Qeart  of  Obiom^o  for  tbo  ollogod 
ooaroroioa  of  oe^id  boad  by  this  pl(»iatiff«  ifeboroby  plolatiff  would  bo 
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-'''^•••xq  Urn  iM0t  99$^^^  t»*hun  X'iUnAf..  f-^-^i 

■ -'•«*•»  fMti  t^  990mi  9miM  t9m  At*  tti9i9»  nm^  **«»  *•'•  """  v..^»-.'v.v<f 

Mi   M«i#«ir«0«V#   «tf#   XX»  ^Ivz*  lll«4«M   tV^AK  W«*   «Ct«'    ,<,»»-^'- 

»»tXi^rt  tm  ttui  •^•^SmmiiA  t*  lunMr  JUr«  a^qv  it»ftXXo«  «*  |!i|«»#»«  ««# 

ts>--^l««o»  e  ##111  «*«•#«•  iUUm  tKt«S  *i«*  •^f*'  »«**  X'"'-   '■*'■'"*'-•"' 


4 

••tiopp«<i  tTQm  sbovint;  nil  tlui  faott  ttwA  9itmm»%naa9M  la  oonnvotloa 
with  th«  traat^etloiui  ooliocriilBC  «%td  tend,  «aa  ^Xaifttlff  further 
«Il«g««  t)iet  In  punnif^>no«  ih«T«ot  %%•  »iii&  A«f«iMl)Uftt  Hmrry  B«itia 
«ai  his  pr«it«at  oeuntcl  ^1<I  oivuHi  %»  AfflA^Tit  %•  s  st^stt^tat  of 
«lftl«  to  b«  slgxuidy  ao  plAiatiff  It  Inforaod,  by  a  otoaogr^pliOT  la 
tlMi  offloo  of  tli«  i»r«t«a%  ooun^tl  of  t^o  dofi^dABt  Rarrj  Hoiola, 
idlieii  «(tid  ftffidsTlt  Jiod  ttmtoaoat  of  olaia  tliovoto  Attsehod  «ero 
glToa  to  ftaethor  lo«  tiim  to  iaotit^to  ouit  la  tlM»  atualolpol  Court 
of  ^1«A|<«»  aad  tfeat  t^ld  tult  was  otavtod  aad  oiiboftqttontXy  dloaio^oi^ 
sad  thOB  aaothor  «ult  ujpoa  tlio  mm»  otib|oot«)Kittev,  ooaoornlng  tbo 
mmam  enaoo  of  ftotloa«  vfto  started  la  tlio  iSualolpia  Oourt  by  tbo 
prossat  oouas«X  of  tho  ««ld  Mmrtf  i^isla  *ad  Is  ao»  pondli^  la  tbs 
llunlolpAl  Court  of  Ohlosgo*  And  pl»latlf  f  %Uegos  tbat  tb«  j^voosat 
ootiasol  of  tho  aald  Untwf  aelsla  li^d  knosXsdirs  of  «1X  tbo  f^ots  «-boTo 
••%  fonti  aad  tn^t  tbo  9sld  suits  bsrotofors  9t«irt9d  4»r«  slapXf  for 
tftKt  pttTposs  of  harassing  sad  ogb^rraisslDg  tbls  pX^latlff  aad  for  tbs 
purposs  of  dspirlTlac  hla  of  oaklag  s  jp<roF«r  ^foass  to  «i)ld  elAla. 

fbftt  hs  b»s  ao  rlgbt,  tltXs  or  Interost  la  and  to  ti^^ld 
boadf  aov  b*s  bs  Sfsr  aads  si^  oXftla  tb^^t  bs  bad  ai^  ri^t«  title  or 
latorsst  la  %ad  to  n^stld  boad)  tb  t  slaos  tbo  laatltutlon  of  tald  suit 
ia  tbs  nunlolpiil  Oourt  of  Oblsogo  bs  bss  ds«iimdsd  s  retura  of  tbo 
»«ld  meelpt  glvsa  by  hU,  as  *bsvs  sot  fortb»  tw«m  tbs  8*id  J, 
«slasr»  »bo  biis  »ad  stlXX  doos  rsfuss  to  rotura  stld  r#osl|»t  or  to 
ftutborlts  tbls  plaintiff  to  rstura  said  boad  sltb^r  to  tbs  suld  J* 
nslMr  or  to  »*»ld  H«rtf  Hoisiaj  nad  Wutt  tbs  sisld  Marry  Hftlsla  but 
r«fb«od  9ad  stlXX  doss  rsfass  to  ssours  «ad  surrsadsr  tbs  9<»ld  rsoslpt 
so  flTsa  to  tbs  sAld  3,  ^slasr,  mm  sJorsv^ld* 

Tb«t  bs  tsadsrsd  la  op«a  oourt  la  tbs  liualeipia  Qwxrt  of 
ttUatft  tbs  «ald  boad  la  <^sstloa  to  tbs  »<)id  lf»rry  aslsln^  apoa  bis 
sssurlaf  frsa  tbs  ««&ld  i»  tslasr  bl«  ooossat  tberato*  or  upoa  tbs 
produotloa  of  s-^ld  rtoslpt  la  opsa  oourt,  mod  uj»oa  rftXsass  of  tbo 


T.- 


•411  Ml  $^M^  ••II  ti  IWM^  fir-       '^  -^ -"*  "•:    I^-r-r   t-r— rt<| 

^gf  i^  IT  -?ii  "ii  ■ei,'"?ifio  t^  ,*tw9kC  ift<(i»iiti«tt  mat  at 

•t  -iii  ii.it*^  kl««  «firr#»  •#  ••!«%««  ♦"■  "   ''''**  *««  «»rf  ♦A'  i«Mii«« 

•tfl  ••a^  ««  ^ot^terf*  #«•««••  «4rf  «•«  ***•  •*#  Mitt  ^aliitis 


i 

•aid  plaintiff  tnm  «sigr  r««poit»iMXltr  m  handling  of  amid  be&d  !•• 

Aft«T  ocrtdla  other  allog^rtloim*  tht  Mitnted  •oai^Iftiat 
e«nttXudi^«  with  »  prayer  for  T«Iiof  aadi  tli^t  J*   ff^lnor*  H*>rT7  Hololm 
ftiA  KtlTlA  '^*  Kolaioi^  idio  woro  iftdt  p'srtioo  do f«A<i»at  to  the  aimndod 
•otnplnintt  mtf  )»•  r««|iiiYOd  to  mmww  »•  to  tlioir  ooporAte  olAlaHi  «ind 
intoy^lMid  ftsd  oottlo  ttioir  dowaado  btt«*«ft  tbOMoXTOOy  tlio  (tlalatlff 
iMiag  willing*  deoireuo  miA  ftfrotiag  to  dollar  »»id  9oad  Ko«  S3  to 
•aolk  of  tlMM  to  vHoM  tko  «mid  iond  »o«  t3  fli«Xl  la  tho  Judgateat  of 
tHio  Koaoi^bl*  Court  appo*ir  of  ri^t  to  ismlong*  %nd  pluiatlff  furtHor 
•ffOM  to  depooit  th#  boad  vith  tho  aiork  of  this  Oovrt*  tiad  that 
tho  plaintiff  Hftvo  ovAli  othor  na^  fuirtiaior  roiiof  ia  %h9  proaiooa  ao 
equity  aoy  roqt^iiro* 

Tho  dof#n^fltiit««  4*  itiwy  t,ad  Ma^ttf  Heioia  nmdo  thoir 
ttition  to  striico  tlio  tiaoadod  ooa^XiMLat  for  ftilitro  to  sot  oat  »  good 
oauoo  of  aetioa* 

Tliorotftort  ^POtt  a  liAaxiaf*  tht  oourt  <^iroetod  thAt  the 
aaoadod  hill  of  oo«i;>lftint  h«  «triol:oa  ftad  plaiatlff  having  elootod 
to  atajid  oa  tho  anoadod  hill*  the  oourt  dimieood  tho  ouit  ftt  plftia- 
tiff*o  oooto*     It  io  fvoa  this  order  th^t  plAiatiff  ^ppenle* 

iy  tho  aotioa  of  the  dofeadiiato  to  etrike  the  Kaoaiod  bill 
•f  oottpl«iat  thf^  ««l«it  til  the  ftoto  that  ftre  i^roi^rly  «p|)*'^riAg  ia 
the  aMoaded  hill*  nad  ia  «  dioouesioa  of  the  foote  it  ^-p^^iuf  thnt 
the  defeadAKte  «dait  the  plaintiff  ie  the  sttoraoy  to  «ho«  the  head 
»ao  giroa  by  eao  J,  fROiaerp  ^o  had  poeeeeeioa  of  the  9<»m«  aad  oIm 
reeeiTod  ai    reoeipt  therefor  eigaed  hy  the  plaintiff*  «tnd  direoted 
Abe  ieleoa*  «e  well  ea  the  plaintiff*  to  etart  eueh  prooeediage  ae 
vottld  be  afooeoewnr  to  eaforoe  ooUeetlon*     ^  thia  9mm  aotioa  of 
the  defeaiiaato«  it  ie  adadtted  that  &  foreeloeure  proeoodiii«  W9a  had* 
amd  that  upoa  a  hoariag  a  deoree  of  foreoloeare  «^a  iaetituted*   ia 


8 

j\j '  rt^%m*^9  Mtmi^  Bhem^  iil(M#  «i»ii*ii  te««i  ^*»0l<?"T9tisl 

##iir  ft**  «#^"  '  l«  ifir^l:)  tiff  «<tjtw  m«4  mf  ti..  -:m:» 

M  Mils**?  s^*  iti  t«^li.9Y  Yi»tf9iti/l:  httit  *T9gi^  iMtft  «triu{  '^'Ui««i«*iq  tudi 

-ii-"ft  tarn  ttitit^H  xttJiK  feA«  t4Kl»i;   *l>   ti^i&'fih&.»\m  DiT? 
^••1  «  #00  f9  •!  •t&XI#l  tot  tttltt'Lqmee  bf*tai»t&-^  w,i  •jritle  «»#  nol9m> 

M  tialftuxm  4iM    >  <t  ••  iXwv  to  «ao«^«i  oifA 

ml  ^b^ttfiliwi  »pw  rtiir««X>*Tdl  >e  ♦«rr#*ft  iff  gtXtvft^  *  «o«?u  #»rfi  fe«t 


• 

whk9h  %h»  owwf  frf  till*  bond,  and  ••▼era!  othvr  owimt*  of  bends, 
•vufflit  to  •aforee  their  Yi|^t«  ^y  fi««ltiai;  a  »«1«  of  tli«  propeHjr 
la  <^««tion«     A  d%9f  wi^8  «iit«r«d  by  tho  oourt*  mod  this  beaA  «•• 
ittrgtd  la  tht  juAgiMKl  oator^d  bf  tb*  oeurt  la  tke  fer««lMur« 
inr»e«»diag« 

It  1»  ftlta  adaitttd  tHitt  nt  %&•  tin*  this  tooad  «aa 
d«liY«va4  ta  ii«lsaa«  lie  «»«  a  brfttli«jr*ia*lj!ifr  of  tli«  dufeadtat  U<s>,tTf 
nalsiii*  «lia  «a.«a  wn^«  lnt«r««tod  la  tlia  pvaaaodiaga  ta  foir«ela««» 

It  i»  tj»«  Qaat«atloa  of  tb«  plAlatlff,  aeoordlag  to  hl« 
«aaad«d  ^UX  af  oaaplaiat  that  Ha  noi^ld  d«llYi»r  tht  tooad  la  Quettloa 
te  tba  ova«v»  ako  would  ^«  aatltlad  to  pao««««laa  of  tfot  bond  upea 
a  Maaipt  b«ln«  &!▼«»  to  ta«  plalatlff  far  ttia  backd. 

rraa  tua  aaaj^Xft lat  It  ai^pa%7s  %tnt  th«  ti»ad«r  aadt  lof 
tlia  plaiatlff  to  th«  def«adaat  Mmrtf  ii»l»ia  ani  rtfatad  la  a  suit 
vhl^  Ealsla  la»tltat«d  la  tiia  ManialipaX  aourt  Ut  t&«  in^rpaso  of 
abtnialng  jadgaoat  fraa  tat  pXaiatlff  fair  oanvtraloa  of  tba  baad* 
J*  waintf  aaa  aat  a  party  ta  t^t  Mualelpai  aourt  salt,  but  »«•  asda 
a  iHurty  by  tiM  flllag  of  tais  blU  af  oaapXalat,  tag«tb«7  aitli  iUt-tf 
Baiaia,  aXoa  aoXvla  S*  S«Xaaa«  viia  iiao  jsaaoaooloa  af  nad  la  Xoaklag 
afttr  taa  praparty  af  ^a  8tXoaa«  daaaaaad,  aXtbaugb  aa  prabat« 
praaaadlag  bA«  ba«a  la«tltut«d« 

fraa  tb«  fnatm  tm  i»X«4atif f  1«  la  ^paaaaotlaa  af  th«  boad 
ia  <|tta»tlaa,  tba  tubjoat  of  tbl»  Xltlgmtloa*  «m  ta  irbtab  a4T«r»« 
aXaias  >^w%  aada  by  tva  or  aar«  jj«r»aai»  aad  It  l«  for  tM  aaart  ta 
taka  jariiidlotloa  wliara  a  dl«lat«rtatad  poraaa  -  %h9  pXalatlff  h^r*  - 
baa  po09«89loa  af  proparty  oXalaad  by  iwo  or  aar«  pbfaMui  -  tba 
dafandtata  •  ifeara  aa  aatloa  of  eoBT«rslaa  for  tba  v^Xaa  of  tba  baaA 
la  b«lag  tauf^t  agalaat  tba  pXalatlff.     Ih«  Ixaay  &t  it  «1X  1«  tbat 
tba  pXalatlff  wao  daalrauo  of  daXlTorlag  tbo  t^nd,  bat»  fraa  tbo 
fmott  as  aXXagad  ia  tbo  ^aaadad  bllX  &t  ooai»Xalat,  tba  dafoadaato 
refloat  ta  aaaapt  tbo  baad* 


t*  MNHMi*  «•««•  Ummm  Um  jumi  tint  l«  ««mp»  •«#  fi«iii« 
til!  f  |filf)i«»e«  4ttid^ai&i^  9<([/  tc 


'tf  i  T  Ml 


^li(0«X  ti  bam  )•  a*i««9«»«^  HAil  «tfii  4«o*i  «.>    ^.^     «,.. 

..4;- .|oV  .f  ■v:-)/'Vii     IkAlI 


j.flj  Bl  lift  ti  1«  until   '  •■ 

•tftf  atv)   fttii^  .fitftto  •Hi  |iai^»V4^ 


-lii^i: 


.^   iiu.    1 


f 

Vt  btlltTt  th«  oourt  IQ  thit  proe«^in{C  «rir«d.  in  striking 
this  aatBd#d  ^ilX  of  ooflifliiiiit*  for  tht  f^ots  fuUy  Jnttlfltd  th« 
liit«rpl««d«v  pto«««<Ubk« 

fha  ord«r  strlJciog  thm  mscatltd  bill  of  oomplalait  la 
r«Y«r««(l  nad  th«  oauet  is  rcMHiANi  vitb  direotions  th^t  ths  dtfsiid%att 
1M  rtcruir«4  to  aAswsr  vitliia  sucAi  tias  %s  th*  eourt  aui|r  desa 
rsasaaablt* 

lUEilAltflKO  WITH  DlHtOTlOKS* 


t 

*i  taJUl^pM  t«  XXior  £)».bff«xiv  •d:»  j$«  latin  ^«  *t«r.to  ftiiT 
a««i  f.«tt  ^T^^v  oiCt  Sit  Mii#  tSfiifti  miO^h  -yj.  94 


,rs,a3«i'' 


(Fialatlff)  ftp|«msttt»  l/\^ 


This  if  «»  &pp«!^I  \rf  ^^^  pilftintlff  fyoa  an  OTdtor  of  tlit 
«&url  striking  plaintiff's  d««Xisni.ti0ii  up«B  thi»  ground  that  it  «t!«t«d 
mi  9mkw«i  «f  »eti&n  «f»inst  tli«  ^«ek«]r  f»xi  Soatrmnf »  t.  o<»Tp«r«tien« 
«»»  of  the  aef»ii€aat»»     f^  it«ti(i»ii  w«!«  bf^tight  bs^  tint  plaintiff  to 
y«o#T«r  diMii^iiM  fot  ttt  »ll«g«4  ».»8«iilt  ^nd  bmtteieyieomaiitttd  upon  tbt 
f)X«ilntiff  )»y  th«  d«!f«M%nt  Sa«  07e(&n  irhil«»  as'eeit  9n»a  noting  mm  % 
•crrt^nt  of  %h»  Oli«ek€X>  TmxS,  ^oiipmsf »  vhieh  th«  :^l^intiff  oimiiM  »«« 
vitHin  t)%#  i»9fl»i>«  <»f  }ii«  em^loi^iient  tnd  in  fiirtliATmanf  of  tiM  tenintit 
Mt  tli«  dftfen^^nt  0li««k«r  taxi  '\^mm^w^» 

m«  plfimdings*  liiieh  %ir«  ti»i  «mS2>J«6t  of  tbis  Q<»nt?eT«rt3r, 
%ft9if  alleging  in  t^«  d«9i>n^  oount  «»f  tli«  ^mAndtdi  eoaplKint  tbat  tt« 
|»iftitttiff  dt«ktt  %&  t^awftut  firoai  t%i«  crh«9k«r  faxi  Ooapfiiqr  and  t%M 
llv««li»  ftl««  kniWA  aa  Sa«  areenteerg^  one  &f  tii«  d«f#nd0int3«   f\irtli«7 

*'fhftt  s<%id  df'fen^iint*  s«tt  ar««nf  ftX«o  known  %«  s<ta 
a»#«»b#rg,  «?«.»||  ^t  «5!^i4  ti««  and  pl«-««#   eapieyod  Ugr  Oliotiwy 
fmvi  Ooapany*  a.  iJorpofrntioiny  d#f«nd»nt  n«T<iin»  n»  «  t«inr%nt« 
in  th»  «i4pmoity  of  «•  o«%  »tArt«r.  .*m9  '•<<?tisg,  in  tht  aoopo  ©f 
JHtio  ^A^tkoTitjr  ^nd  oafi»g«4  m^n  Hit  «ftata7*s  i^uaii^ea^is  and  -lutits« 
tbot«  •entroiloA  tlto  nevoflitnt  <»f  ti^ftffie  %nd  3h«oic«r  t^xi^aiM 
tlioiro  ««d  wHllo  89  on|tgftd  in  %b»  oonduot  %nd.  fuirtli«r«^j(io«  of 
%lm  iBuoinoas  of  oald  Ql^ofcOT  T».xl  doaF%ny»  i  ooT|»or«tion» 
4ofi«idft»$  iMTfOla,  on  o%id  diftt«i»  ■wnM  otetionod  »nd  in  «lia.x^  of 
n  <pRlM)itaxi4  iiikint«^inftd  ^f  tlio  dofand^nt  ^orp@r%tion  on  tha 
iproBiooo  tior«in%boiro  d««{»Hl»«<l»  to-*«rit9  tho  Morrioon  Hotol. 

**Th*t  «Ji«ng  otkor  dutioo  of  tHo  8%.ld  S»»ii  Sroon,  aloo 
Icnown  »«  »?«•  Q-ratiibaygt  Aof»na*nt  la*r«in»  a«  aenrftnt  of 
aiiookov  fax!  Oowpoiiir*  »  oorpoT-^tiont  d«f«ndmnt  h«r«in,  *nd 
wliilo  ongngM  wT^on  bio  anot«y*«  teaainoaa  «nd  noting  in  tua  aoopo 
of  feia  avtboyitf  <i»t  awoli  «arf%nt,  wma  tli  t  of  oont  rolling  tfeo 


•  ( ■ 

1s8  3  .ii.igeg  i 


«  t«  ^il'»''  B<^  tf^A'SK  oXiifv  i>iii»9t)  ««@  9n*Mi^\'»h  mAt  xH  ttitiiiM^ 
MMtitW  «f»  t«  tMMtsiltWt  «i  te«  t»«ifti«B*  aiif  to  «««#«  »4^  akA$km 

•  tiCQiWO   i'^^t   VttfMtf^   |«.«lMi«%4»l>   •At  to 
r 


9  ad      '♦^' 

.T 

••X- 

.  ...     ... 

1     K   I 

to 

ftM 

tt 

«ftlt     ,tff'  >.V.»^'^.i' 

r.f.,.    ^Mlt« 

;(>«£  tft; 

«:iii(»<^«<^*^ 

< ' ' 

,  'ca«(im»!9  liuit 

v<vqs»  •fti  ai 

'I««Mm«  till 

t»a«#  •vftiil 

—  *"*■'■  ^t»rf# 

«t4# 

a   «4..v.wiX«ttl^ 

JMMitttfjl*   « 

--'  -— .fc«WH 

'#»Mi  Hill  f  ii>  ^LUtm 


m»9%mmt  df  Qh»«ik9iT  %p.%i9mb  %mfflo  «!t  th«  ^mf  b« rtliiab*^* 
4t««¥ib«<l«  %ivt  la  th«  furt!i«rtn<3<»  £»f  tli«  Imsliwas  of  tli«  talA 
tf«f«Bii«ttt  ttorpor  tioa  in  <5©nt3feiilng  siaia  movamnt  of  !%• 
ntttftiMbil*  *ikxl«»i»«  md  Itt  lt«tpiiig  %li«  ^^irkiag  f^elliti««  Im 
fyoat  of  tli«  ioi»Tl»0tt  iiot<»i  o|5*ii  foaf  the  p^upklag  of  vftlkiol** 
©f  «,nld  d«f«ndl«!ttt  i^^Qtmmti&n,  %nd  mr.hll*  «iiig?«giN*  up^n  tli« 
bu8ia«»«t  of  tii«  Qh9ek«t  tml  Ooatsaiijr,  %  aoTpoy^?.tlon,  dtfondnat 
bofffin,   aa  olMHl  »»r«*..al,  ^M  i»iiii«  aotltif  la  tho  «Q«f»«  of  hl» 
tKtt%lioirl%]r  a»  amoh  terrsat,   *  *  •  aiia  oojwlt  tlso  ?»oti  aXlegod* 

*tliflij  nt  »ald  time  miiii  fl«ot,  |ik«»  plaintiff  h«rota« 
iwmiol  Sli«tl5p»,  wnM  in  |>o«»«»ti©»  a»<l  ooatroi  of  an  wutonobllo 
▼•liolo  9hi0k  iM  thta  »,nd,  t'h«po  d3p©v#  u-p  to  «»«ia  p«iPko<J  on  tho 
•«L«t  9ido  of  iSin-ri  ttritot  »^«rt  tlwr  «.'aji«  la  iat^rttoted  by 
M^diooa  9t»««t,  in  froat  of  tuo  ^^Id  iJorTiaon  %t«l,  %•  b«7eiii-> 
Ab«v«  <io«otib«d|  %a4  «t  «  polat  *;r4  for  ?*  oorlod  of  tiiMi  ^arlttg 
vblob  b«  hnd  n  logni  right  so  to  do,  to-wit,   for  a  p«rloi  of 
titto  ttot  oxoti^dlag  ©QO-bnlf  %liMttO|  tlint  i«  to  s«f ,  TOfflei^nt 
tis9  iA  wbiob  to  peralt  Jaio  |««$«ager  mM  gi»#«t  to  «nt«r  snid 
ftii««Mlill«  ▼obiolo  oo  m^imA  m»  itf«ro«aid«  ~ 

*fb*t  m%  said  ti»o  nad  plaoo,  aad  wHil*  tbo  plaintiff 
«»•  flftKiikf  «»  «xlt  fro»  bio  oiild  v^biole  nM  wm  sbout  to 

ti«^  to  a»A  Bi^oii  tbo  oldowsll;  tboro,  tbo  mM  d»f«iia»iit  borela. 
%^m  arooa,  ftl«o  known  no  $««  ai^eftbarf;,  wltbo^it  any  09«««  or 
9VOT«OAtioa  ©a  tbo  pmtt  of  tbo  fimialiff  b«r«i»  md  *ithm%  tay 
jr^^ttott  oa  tbo  pm%  of  tbo  dofoaa^at  Saa  arosa  •  ♦  *  tb«t  tbt 
v«liiol.«  of  o-atd  idLAiatiff  bo  reaovod.,   aad  wltb©«t  may  »'^.rnia« 
«»  »dtl««  oliattvor  to  tbo  plaiatlff  b«T«i.a,  aM  'wbilo  omf?.*©! 
ttfon  tbo  'bu»iaot«  of  tbo  eboofeot  tmi  aowDoay,  «»  eorpor^tion. 
df  foadi^at  boroia,  m  its  mtmnt  and  wbilo  aotlag  vltbla  tbo 
ooopo  of  bis  fflutbofity  nM  awob  atrrssnt,  ootnaltti^  tbo  «.«ta  of 
▼ieloaoo  boroiB  nliogod,'^ 

It  it  furtber  allogod  • 

*t^t  tbo  d«f«asl«nt  tsai  dr^m  wbiXo  «^otin^  la  tbo  ooo^ 
of  bio  «itttbority  as  auob  «€rvmat»  «t  ««tid  tiao  nnd  olooo  did 
Ikorotoforo  on  tbo  Msd  day  of  isy,  a»  a,  1934    ^sitb^foroo  -^ad 
»r«»,  ©to.,  aoootat  tliO-atiff  *ad  did  tbea  aod  tb«re  violently 
aolto  and  lay  bold  of  bia  *  ♦  *«.  ' 

lor  tbo  roaooao  «t»ttd  by  tbo  piss iat iff  ia  bio  tbird 
aiwadod  ooapialat*  bo  «o«iro  to  rooovor  dmnofoo  »Xl«god  to  b«T«  booa 
•aataiaod  by  roaooa  of  tbo  mm'^1%  mim  wpm  bi«. 

yrpoa  ©oa»ld«r«tloa,  tbo  ot^wrfe  grsatod  tbo  niotioa  of  tbo 
^•#fcoy  ttjtl  Oonpaay  to  dioaloo  i^Xulatifftt  tbird  »«OAdad  oo«f»l»iat«  «Bd 
tiit«rod  Jadgaoat  for  tbo  dofoaa«et.  froa  wbiob  Jadgaoat  isialaUff  oppo^^k 

Tlw  oabotloa  boro  lo  wbetbor  tbo  a»ot«r  undor  tho  allogatioaa 
ooatalaod  la  tbo  doolsysstioa  io  ii^bio  for  tbo  ftoto  of  ito  ««rr^Bt 
daao  ia  obodioaoo  to  tho  a«ot«r*a  ordor  or  witbia  tbo  ooopo  of  bio 
o^Xoyaoat  or  Xiao  of  duty,  bat  not  otborwloo* 


ptc   ">  ■■■>  aI  ^dU»t$«  MiJlt  ii^. 


-t-wTfrrfr  9%ilt  htm  m*^^ 


h 
i. 


hud  %ht  plaintiff  alleged  that  it  beln«  tho  duty  of  th«  defend  nt*« 
•mnlof  to  k««p  tb«  arp^e«  in  front  of  th«  Morrinou  Hotel  froe  fev 
its  tftxloabe  I'Bd  in  furthistrnno*  of  «uoh  dutf  the  defeniiaat  reouentod 
plfsintiff,     mnial    ihptro,  to  r<»i»v«  hie  amtoaotkilo  from  suoli  afMid*, 
naA  tlmt   'li«  li^Tiag  refUffOd  to  do  ae,  tiM  dofend^Bt    "^ib  '^reen  ther-:;- 
ttpon  Bteaitlted  fela,  the  pi*    r^tiff  would  therebjr  iMive  etstod  eaf- 
fieleat  fROte  to  entitle  bia  to  ':v»t  the  legal  oonolualOB  tbitt  he, 
Mm  <>^re«B,  «ft3  «otlB|i:  tit  bin  the  eeope  of  bis  authority  ^nd  in 
fuartbe7@nno  of  dofoBdant'e  bueinoee* 

The  defend«at*e  farther  oontentlosi  le  that!  the  tbljrd 
ftaoBdod  eomplaiat  oontnins  no  allegation  of  feot  from  «hi^eb  It 
Bppoare  that  the  plalstiff  ««»  eseaultod  by  the  defend' nt  ^tm  ^re«B, 
Be  BB  ftgeat  of  aad  elti;iR  the  eeope  of  his  OBployn^&t  9t  the  tiso 
of  the  ftoeeBlt* 

By  the  Botion  to  etrike  the  third  bmobAoA  eo«plftint,  the 
Cheoker  T«xl  Oottp^gay  atelte  all  ifaete  that  .^r*  «ell  ple:^ded,  aad 
tber  for@  ^daits  that  the  defff^ndnBt  ^'«  GiYeea,   «fileo  knoioi  ae  ^^m 
Qveeaberg,  «as  weployed  by  the  O^eeker  taxi  <^Bp%ny  in  the  oupaolty 
Of  a  tax&o^b  starter  aad  thei'dby  ooa)  rolled  the  soYeBeat  of  Oheoker 
tazioab  ^raffle,  »iid  that  he  «ae  stationed  »t  and  in  obtxe  e  ^f  a 
eabetsadi  Balntai&«(!  by  the  def ead^^nt  eorporation  &t  the  tiorrieoB 
Hotel,  wmd  in  fortheranoe  of  the  buninesn  of  this  defaad^at  oorpora- 
tlon  it  «!»»  hie  daty  to  koap  the  uiitrking  faoilitiee  in  front  of 
the  Morxiaoa  Hotel  open  for  the  parkiBg  of  vehielee  of  tho  defoB- 
daat  oorporation,  aad  that  lehile  OBgagod  io  thle  baaiaeer  oi   the 
€theefcOT  f^xi  Coffipaay  se  aaeb  fterv^at  did  eoMait  the  aote  alli^o4« 

Xt  further  appears  ftroa  the  i>lea4ing«  that  ehile  the  plalm- 
tiff  BBB  MUriBg  aa  exit  fr^aa  hie  vehiole  nad  aaa  eboat  to  atop  apoa 

the  eidov  Ik  at  the  tiae  and  nlaoo  to  peralt  hie  pao«ong«r  aad  *?»oet 
to  eater  hie  parked  ttutoaobile,  the  defeadaat  ?««  Groea,  without  eay 
o«*u«e  or  provooatiOiV  »»*  without  aay  werning  or  aotice  to  tho  plaia- 


#«tft 


vol  9#ir)  X»t«fl  ofleltrvoil  «k»  to  ^«n 


«rf(» 


'^^ 


Mutton  •<#    t«   mU0mmfm»   fMSktMdm   Mft'  llf  *Mll«';^^'^i 

-  Ai{f  lo  attXolilov  !•  prAaMtofi  oM  «et  Mf«  ImHM  «oiiiT«»li  «0;r 
^„..--  »itf;r  «i  fc«-i  ••ufff-,  •XjUIw  torit  tea  ^«ttl#«««.'»vy'^:^  3' .■!!■:;■  ft 
*»*■  oi*i  ;UA«a»»  h,        .   rim  iiiiMi  •»  ysHmimf^  i 

"vrtr  ir5'  vrirr"r   )flirt  ssyi  IMitvf^  urn:  Vttf 


A  r^   W    ,  %t't 


'l»»-        irtl't,  ,1        '.«»4i 


I A      ■»>  wri    fcw.      ofti>  • 


4 

tiff  tbat  th«  TtbleX*  ef  th«  plAintlff  b«  r«asoT«d  trem  th«  ea)»«tiiii4 

at  th«  Iterrlaon  HottI«  a0«»ulted  «adi  eoi»«ltte<l  tb«  sett  of  ▼iolenoe 

tfLking  lat»  •onulidt^x'fttlon  tli«««)  f»«rt«  vhltsih  iix«  ftf!altt«A» 
tht  rul«  pToytX<Ud  Xay  OH.  XXO  F«r*  XST«  S«o«  33,  IXl*   ^ev*   9tatt* 
Xa37f   tltnt  pX«^dlngs  tbAXX  b«  Xlbcr^E^XXy  oolUitYued  vith  »  Ti«ir  t« 
dolBg  8Ul>stantlaX  just  lee  bfttween  tl^  part  its.  Is  »ppXie«»bXt*     It 
therefore  folXews  that  it  is  for  the  eourt  to  determine  «liether  th« 
ellegmtioii  la  suffioieat  to  euetaia  %  Judga»nt  for  the  pXalntiff* 

there  i«  no  quest  lea  that  the  eo^defeadaiat  S«tai  Sreea  w^u 
•wpXoyed  hf  the  dieeker  fmxi  Ooapany  to  eontroX  trmffie  %nd  the 
iieireaM»]it  of  oaha  %t  the  etatiea  at  the  Morrison  MoteX,  fthd  it  vae 
the  undoubted  right  of  the  pi&intiff  to  use  this  part  of  the  street 
for  the  purpose  ol  taieiag  on  p%eeeiiK«rs,  m  aXXeged  in  the  pXes4iiige. 
the  pXt«iQtiff*«  auteiBobiXe  «««  parked  aod  he  vae  ih  the  net  of  talciiig 
«a  a  peeeengex  nsd  guest  «he&  he  m.M  assAoXted  by  the  agent  of  the 
Oheeker  Tari  aoapaay.     ShiXe  it  i«  true  y\B  %XXeged  that  the  aheeker 
taxi  OMLpazgr  aeintained  «  tAxlosib  station  %t  the  pXftoe  in  question, 
stiXX  it  did  not  have  the  exoXueiTO  right  to  reoeive  i»i8s«Bgere  for 
tftxl  eottpaniee  $t  the  tiae  in  ^estion,  ^nd  the  fmet  appenre  fre« 
the  pXe^dinge  that  the  Cheeker  Tsxi  Ooap^ny  direoted  its  egent  there 
to  eentroX  the  tr«ffio  and  therebf  keep  the  parking  ei^ee  open  for  the 
■«veaent  of  the  tnxiOiabe  of  the  defendant  eerforn^tien.     fhie  &gent 
areen,  when  piaiatiff**  oab  stopped  in  the  parking  spe.ee  to  take  on 
a  paeeengex,  aeaauXted  hi»,  ae  aXXeged  in  the  de©iar»tion,  and  it 
vouXd  3fi««  to  us  from  the  laotien  at^sde  to  strike  th^^.t  these  faete  «ex« 
wflaitted,  *nd  in  trying  to  keep  this  t»xioab  stand  ©Xesr  ef  eute- 
■obiXes  he  aisauXted  the  pX^intiff  beo«uee  he  stopped  in  the  parking 
•pnee  and  interferred  with  this  agent  in  his  effort  to  keop  this 
pXeoe  oXesr  for  the  defendant •«  ti*.xi03ba. 


.1-..  ^  <■  •■  -- 

4  -  ,  -  .  .  .  ►  ~  ' 

yii](»/  !•  #««  mt  mi  9nw  mi  bu^  £»«4«4it  tm  •Xl(i<^:.  :  iixx:'Ua  MIT 

•T9V  e^ft!>Y  •«•#(# 

nU^  i^mmi  •$  ttmt'i*  mU  «*  tm*^tt  mi*ki  rf#l«  h^^xnJit^tai  ba»  —mqm 


• 

li  %«li«T»»  Mpom  <Su«»  «oiitid«Tt!Ltiea  of  nlX  tte*  f  notfl« 
tliftf  it  i«  net  B««ts«ary  to  eoii«id«r  th«  Qtt««tl«fia  'nfti««4  «•  t» 
tht  svLffioiftfiey  of  th«  d*elftrrttlon  to  <ai«yg«  ^b  employt  wltli  tli« 
Mts  of  its  A«ftAt«  otlor  th^ii  tliKt  th«  »U«gQtiGBs  oont»imd  in  tb«» 
thifdl  iitt»ad«d  oonpiaint  ttr«  cuffioidat  to  «miiitDiik  »a  n«tio»» 

til*  ordor  of  tho  tri»X  ooi»rt  AttntaiBieg  tli«  sotion  tt 
•tYilB*  i«  roT«r«o4  ^ad  tb«  o^ttso  tmrnmAi^A  vith  dir«otioBft  t1i«^t  tlio 
d«f«iid«kat  aao««t  tlM  tliird  MwaAod  ••apl^iat  witHia  tuoli  tiac  m>  aaf 
1»«  fixed  bjr  tuo  «0«ivt« 

omitii  «iYSKtt9  ASS  «iioi»  miuisii 


^as  *f  iia#  ii»<*<  «**tM  ttiZM£(^mm  rnkmrn-^  iftim  suit  itw»«i»«  '^m^rntm 


3948S 

fMi  m>rm  or  tm  statk  or  luimu, 

i    'SSaJ^Al,   FROM 


\  I  y  ^  **''  OHIOAOO. 

292  I.A.  632 


Til*  defendant,  t«ui»  Stant,  a««k«  to  hare  r«vl»iHidi  th«  Judg*- 
mntt  of  th9  MuAiolpal  Oouxt  »f  ai^eaigo  eBtercd  on  t&t  XBtk  dAj  ^f 

Tb«  x««ord  is  ffbAt  i«  tf^tm»A  %h»  9wm»n  Is*  reeoxd,  bo 
r«pext  of  the  pToo««dl»e«  h^iviac  b««n  fil«d  nAiloh  m»uXd  )!«(▼«  aont^lxwd 
tlM  «Yld«iie«  of  «ltii««««a  h»?i,t^  bjr  tue  eeu7t  tt  t&e  tiaift  ef  tli«  trial 

fit*  4Mf^fAn.nt  wnM  tri«d  <»»  am  i&fo:ra^tion  allftgiiiK  tlmt  lm$ 
ioui*  iiuBt«  M  tbt  l»t  d^f  of  ft%igu9t»  1936*  b«ing  ^rs«d  mXth  » 
ooft^iiR  loaded  pistol  e&smivlf  oitllod  n  x-ovelTor,  9am«  boii^  m 
dsngorotis  ^nd  dondly  ^to^pQU,  •%o»,  wmii*  sm  ««a«^t  in  ^ad  upon  fill 
jTohnseiv*  oo&trmxy  to  ststuto*  eto*     Th«  d«f<ii^siit  was  fouBd  guiltjr 
MUl  ths  ocmrt  i«pos«d  sontoaoe  aad  oomsdtted  the  defe»dtsi«t  to  th» 
Mmm»  of  O^mroetion  for  one  jt&t  miA  «  fine  of  %25  %iid  ooets* 

After  tbe  defeaditnt  haid  beta  oooisiittod  to  tbe  House  of 
Oorreotion  snd  had  eerred  4  1/3  aoetlie  of  the  ]re%r*»  se&te&oe*  aotioe 
m»  serred  upon  the     eoj^e  of  the  itftte  of  XXXinoiSt  Ttpireseated  hy 
tlie  Stste*s  Aittomey,  of  m  petitioa  in  the  nature  of  a  irrit  of  trror 
oors-n  Bohia  on  i>eeei^er  9,  I9$fi»     The  petition  alleged  that  the 
eoBpliLining  witness  and  others  eonsplred  together  to  oht^tin  froA  the 
petitio»tr  his  atoney  toy  drmwiaf  hist  into  «n  (irguineBt  as  mn  eretjse  for 
tliea  to  as9»ult  hia  %nd  t^Ntice  his  %oney.  tnd  th»t  the  itetitioner  vne 
•saoA  sad  varded  off  the  ssst^^lt.     the  petition  further  allesed  thmt 


^aii^aiiaJi  la  atAis  isr  to  aa^roM  tm 


./^for^'L  \o 


t      V:    , 


Se9  ./..T5GS 

10  lonxnc  ^•'ir  C5'  [^^--^n 


Mci«>0r*t  tT»tf  ftiirav  iflilAv  teXil  iift*ir  W^*^^  Hf^k^mtrnm  »ieE#  te  tv<iq*v 

•••«»•  miii  )• 
«  tf#lir  t«««ii  9iii«tf  «aKtX  ,#ti%iiA  t4i  1^  HI  *dt  tm  ttmtOi  lUm^i 

»  aiLlitf   9m**    «Y«TXOT*«    ff   i«XX««   tiMttHWt  X«#<lX<|   ftA^AaX   lliJli#T»9 

tmdi  hai^llM  TM(#Ti^  Mi#it*q  ftfT     .tfijAat^  Mr#  Yl«  MftfJW  tew  ft«MM 


i 

fouad  g»Uty  «f  ft  erla*  »»t  tp«eifi«!Kll]r  tl«B(mno«d  t>y  the  orlalnul  law* 

of  Oook  Souiitr,   fllod  »  «®tlon  to  Aioailo*  defendstnt*!  petition  foy 
tlio  r«i»a«Na  %h»%  tlm  potltldsi  <lid  not  attte  fjRtfrto»  b«t  «ei*«  ooxtoluoioimi 
tluit  tlko  ftUogod  fitoto  w«r«  Icnoim  to  dtftanlimt  fit  tHo  tiasi  of  tlio 
t.rli.1,  Mind  t}i»t  Ikt  «««  not  p3f«irettt«d  fvoai  |>:ros«iiitlng  tbo  «Il«god 
f««t»  olthOT  tlirouglk  frai^i^  duirooo*  oxono^blo  aiottko  or  igaoraaoo; 
tlist  ho  «a«  not  pvonroRlod  firo«  omploylng  oouns^l*  sndt  tti@t,  if 
eouiuioX  Hod  i>««n  3r«);iio«ttd«  %M  ^mat%  «otad  Mr9  «ppoliited  ootmiftX  foir 
tkim^  aad  tb«t  tn*  faott  stitod  ««?«  lnouffloioftt  to  glvo  ttio  o<»un 
|ixriodioiio&« 

ftom  tbo  rftooard  it  %p$«m]r«  %h.n.%  tlit  i^«0|kl«*«  »otio&  to 
dioidoo  tMo  fotitioB  wm»  ovoiriniiod  on  Soooftbor  11*  I9fi«  mud  tho 
oourl  eoi^inutod  tuo  iiot.»l&«  to  ^ooidior  18«  Xd3S«     Th«  @t«;tto«o 
Attornojr  ttmd«  t9  o^ti^s  to  v^Jiftto  tM  oipuag*  tlio  o«dtr  of  Doooateor  11* 
1936,  on  tlio  grouni  tb^^t  tho  amwt  mo  without  Jurisdlotion  to  enter 
tlio  notion  to  dlo«i«3.     this  notion  mm  aloo  ovorrulod  toy  tho  oourt* 

Tboreupon  tfeo  St^t«»s  .^^ttornoy  fiiod  im  ftjw»«r  to  tko 
jpotltlon  of  tlio  dofta4.i»at  oa  .0«©o«te«r  17,  1»36»  fmA  it  appo&ro  fros 
tlio  Tooord  ttot  on  So©o»b#r  IS,  lii6,  tkoro  mo  a  "rttll  b«sriAg  on 
ipotition*     Mow  tri%i  grmntfi,  dof«ndmnt  dio^Mirgod*     So  ob|ooti4m*** 

Tli«r«aft«r,  tlio  Fooplo  ftrro^  netlot  m  tbe  dof«nd»at  tbat 
it  would  F3ro««at  «i  ootioa  for  ^  now  tTial,  Htb  affidssTlt  ^ttaohod,  on 
tlio  Slot  day  of  Boooaber,  193ft,  otiitiag  that  tho  ©ouTt  Md  »«t  th« 
hotirii^  on  tho  i>otltion  of  tho  dof«adtnt  for  twolvo  aeon  on  9oo4uih«r 
18,  1936}  that  tho  St*ito«i  attorney  wao  prooont  la  ooturt  at  aoon  on 
ooid  dmto  iod  lesraod  thst  9:iid  MftTing  h«d  tlrtmdy  'boon  ooapleted 
KAd  tho  d«f«nd«nt  in  tho  orisla^l  '*«tioa  dioohargod  boforo  tho  hear 
oot  by  tho  oourt  for  ho<;ri%« 


^•^•lU  MCt  ytl#if«tt«if  flMI  *«imvt«9  #Q«  vf/fir  tt^  ^^m  sum  ^Ui.'si 

oi  mtitm  4i*»Jq»«^  tm  twit  Mw^mm*  H  M<i^m^s  m-9  wf^ti 

T»i«*  ot  Aiitft  t0otf#i-ff  «.««f  f«M»»  «Mit  t9d$  mmv$  94$  Jit  «Mtl 

»tw^^  9tl*  r^  ^imT8w«  ««X«  ttm  mt^ttm  •tuill^     ,^»^»il»  ot  mA§m  *rtt 

gi9«t  w  .  "S«  %'*if  twtoifttCI  at  imhtt^^  ^4f  to  aol#l*«q 

'tNtrt  '  '^^  "^^'f  m  wtfmt  t«inrM  tlif#«'i  iNit  «ff«t%«*««tfT 

m'-^tcr  »  fftJh^  4ltlY#  wt»  imifem  #  #i«i»»t^  »jD&re»^  *l 

.ii  w^ii-of  ,0Mi  t^ttttttff  i«  irtA  ttxt  iMfir 

■   n^<*l«<f  fc»iir»ilo«lb  ».■  *^*  <»*  t«#M»l«fc  trft  Ana 

i*Ot  t<#  f<  tt« 


$ 

9o  thla  notion  tti«  dtf«Bd»at*t  at««vii«7  filed  iA  nffidftvlt 
en  mKMfwMtr  %tt  X9S$«  to  %h%  «ff«ot  th»t  tlM  h««TlQg  on  d«f«a4ft&t*a 
p«tltiaf&  WA9  8«t  for  ilsSO  «•  IB.     9ooo«bor  Xe«  19S6,  »nd  cm  '^oooalbn 
S3,  19S6»  tHo  Sta%««»  Atto3r»oy*t  notion  fo»  «  »«w  trial  «nd  In  iirroot 
of  |ttdpM»at  wan  «rr«rralod*     tlio  oourt*  nowor^r,  upon  objootioa, 
•xpto^od  tho  words,  "80  obJ«otioa«*  froa  W  ordor  «nt«r«d  oa  DootaboY 
18,  1936,  by  whioli  ordor  th«  d«f«n<;jiaat  wt«  disoliitrgod*     7)m»  aotiea 
of  th«  defoadtnat  wao  allowod  Iqr  Yirtuo  of  ^etioa  73,   Otaapt^r  110, 
S«itli-«l!iurd*fl  111*  Rot*  itata*  198S«  at^tltatcd  for  tlio  eoaooa  law 
ygwi%  of  error  ooraM  JB^I^i*  ^^*  p«ir|KNio  of  w^i«ii  writ  being  to  reliort 
agaittot  error*  oo«»tittod  ia  oat^riag  a  |iadpHtat  agwinat  »  deoeteod 
ftoraoai  «a  infjiat  wlthoixt  a  guardlaa,  s  SMMSl.  ®g»ert .  n.  p«reon  iaoftao 
at  the  tiao  of  tlie  trial,  or  tkat  a  Y!!*lid  defense  existed  ia  tlio 
fftote,  n^leSx  without  aegligeaoo  of  the  dofendaat,  irore  not  preoeated 
to  the  oourt  either  thraagli  frisud,  dureat  or  oxoaaable  aletsko*     Tbo 
fitiota  aot  appo^r'iag  oa  tbe  f^oe  of  tbe  reoord,  no  error  of  f"ot 
afpe<!(r«  ouoh  as  if  kaaoea  would  bave  prevented  entry  of  tbe  Judgaeat  1^ 
tbo  oourt*     Tbo  faote  upon  «rhioli  the  petition  is  protoatod  aust  bo 
atetod  la  tho  potitioa  %ad  not  apoa  oonoln^iona  of  the  9le»doy« 

Xt  api^osrs  fro«  tbe  petition  filed  by  tbo  dofeadmnt  ta 
mimmf  9,  I9S«,  tbint  he  elleges  will  Johaooa,  together  elth  others, 
haoaiag  th^t  petitioner  ha«$  just  reoeifed  the  soldiers  bomw, 
oonsplred  to  obt«%ia  the  sjmim  froa  bin  by  foroe  lyid  mgsilaet  hie  «ill{ 
and  in  fiurtheraaeo  of  the  eensplrtoy  it  «as  ftxreaged  to  drav  the 
petitioner  into  ea  argaateat  &%  ma  exoaaa  for  »a  asemalt  upoa  his  persoa« 
tharaby  enabling  the  ef$id  eonspir^tors  to  ebetmot  his  aoaoy;  that 
%ba  yet  it  loner  w^s  »raod  '^nd  saooessf^ly  imrdcd  off  tbe  esffeult* 

the  et«teaent  of  these  f%ota  in  the  ^titioa  voald  indioato 
tbet  they  were  all  known  to  the  dofendAitt  at  the  tine  the  Qnase  wna 
he%rd  by  the  ooort,  tind  he  shoald  h«iTe  preaeated  sueh  f»ots  to  tbe 
Oourt*     $0  t^t  aa  «o  are  sble  to  l^nra  fre«  this  reiM»rd  these  faets 


t 

tiTi'AitK  MM  k%m  xMnw«t«  »>miaiin  tit  mam  uMM  «f 

w«X  maw  ♦!**   '•'^'    .■ --*.vi  ;:♦...■?<., ^    ,^  ■        ,  •.'>-^-{;^*l«£ 

•▼•iX*t  et  i|«X«<  <"*  ^«.-.,..  ..  lair* 

•«ti&#*X<Q  fttft  lo  •neiftuXoiioe  lUMpr  #911  ^110  iioi^*  Ad«.>.,  ^>.'»  ■.:  ^ 

«9tMil«  i#Xw  »«il*»3|t*  »i{o«ae©  'T,<,,Kt7r,,#a 

J  fo4»i>x»r     v*^^**-^®*^*^  *"^  1)«<»'J^  ear  'jo.;'.'.  -■* 

•OT  •a«iH>  •«*   9mi9  V  ■*  *w««3<  XX' 


4 

gnjr  bur*  1»««ii  pr«««ft%»4  to  ttie  eotirl  at  tta«  tiJMi  of  tli«  tTl»l,  and  If 
»o»  til*  oouTt  Had  knofirlcig*  mud  i^^t  fully  Justified  la  «iit»rlag  tb« 
|vdgMl«ttt  thnt  va«  •iit«r«d  Is  tbl«  e>iu««* 

Tit*  dcf«ndi«nt  (it«ik«s  myusil  of  tb«  faot  tb^t  b«  ««•  witbout 
Oft  iittoraity  to  %ld  bi«  Mid  a|»po»r  f^r  bl«  in  tbt  trl*!  of  tbt  ob«o» 
Wbilo  It  1«  trwt  tb«t  tbo  d«f«ndant  it  ontitled  to  «n  attoriMy  to 
ftjppoor  for  bla  «t  tbo  trial«  vtlli  b«  also  ^it«o  tbo  rigbt  to  imlTO  tbo 
Vilt^t  and  t«ko  cuob  pftrt  In  tbo  ttl^l  ao  bo  om.i'  doon  noeo8so.«7»     TbOTO 
lo  notbiBg  in  thio  Oftoo  vbieb  would  adriso  tbia  oourt  tb^t  dooumd  vao 
■ndo  for  tbo  appointiMnt  of  an  ottomoy  for  tho  dofondant.     wo  b«YO 
tbo  Tls0K%  to  M01MM  tb's.t  tbo  ootiurt  Rt  tbo  tlno  of  tbo  triftX  pvotootod 
tbo  int«reot  of  tbo  dof9n<3ont«  ^mA  tbo  obai^o  is  not  oiftdo  tbiR^t  tbo 
pvooiding  Judgo  rofuood  to  Mpp^oint  tn  attomo]r  fov  tbe  dofondont* 

2a  tbo  o«&oo  of  fM„  HWU  ▼•  f.'m9m»  3&8  lU.  448.  tbo 

oourt  o<siAt 

«tbo  oourt  in  tbo  tri^I  of  orlotinml  o»»to  it  ^ototd  to  ooo 
tbrjtt  o««m«oX  lo  i>reTidodi.  wh^n  ri»auootod.  for  dofondjiato  wBftbXo 
to  prooure  oueb  as^lstiuaioo*     It  lo  «  nattt^r  of  ooaeioai  knovlodgo 
tbat  in  9.  eonrt  oi«ob  ns  tiio  Uaaiolpa.  Oourt  of  Obloago  bundrois 
of  tOAOO  »rtt  board  witbout  tbo  interwontion  of  oounool.     In  tbo 
oboo»eo  of  !^.  aufflolont  obowing  to  tbo  oontr^zy.  tbio  oourt  MUit 
j^roowt  t&ot  tbo  judgo  botrlag  tbio  e^^e  in  tbo  nunieipal  oourt 
di4  not  do^r  »  ro<ittOot  for  tbo  eorwiooo  of  oounool*     tboro  is 
boro  no  onffioiont  obowing  of  nsittoro  of  f  ot  not  witbin  tbo 
knwtlodM  of  tbo  trial  oourt  wbiob  would  oocuitituto  ground  for 
tbo  i»ppIio«ti«n  of  tbo  rulo  goweraJLiiK  ?  position  in  tbo  OAturo 
of  irrit  of  error  i^yfff  jEttlKlJo     ^^  ^*  '^^  oougbt  bf  tbio  writ  of 
orror  to  rowiow  tbe  original  |ud|pi«nt»  but  rewlow  is  oougbt  of 
tbo  refusnl  of  tbo  oourt  to  w'^o^io  tbftt  J\ftdg«ont  undor  «bat  lo 
otylod  «o  «  petition  for  writ  of  trror  eorsn  nobis* » 

I'roa  on  OKiinin»tion  of  tb^  rooord  now  boforo  us  it  would 

ooo«  tb^t  tbo  purpooo  of  this  ^rooo«ding  w^s  to  oeok  *  fnrtber  rowiow 

of  tbo  o&so  $ft«r  judipMnt  w^.s  ontorod  and  tbo  dofond[«tnt  w«js  OMaittod 

to  tbo  Bouso  of  aorrootion  and  bod  bofi«i  DOrwlng  tbo  torm  of  bio 

oontottoo.     Tboro  io  nothing  in  tbo  inst«»nt  e«oo  wbiob  votdd  indiOAto 

th^tt  oay  f"Ot  w^s  sui^prossod  wbiob  would  bars  ostftblisbod  4«fondont*o 

innoootteo»  or  wbiob  would  li^wo  ;»rorontod  tbo  oourt  frsMi  ontoring  jhstff*- 


:.^  mi  h^ilt.  *a<s  fj, 

MMMi6  «Aif^  ^TiM»«  9XAi  09lrt>n  i^lmw  it^fiiin  ^n-m  *jtii  at  M<^)i^oa  tui 


•At  i»At  9tim  to 

•At  «$^  «xi:x  $«!^ 


s^kU 


*«sSK 


•a.+  jf  n    R 


•lit  ci(^ 
ittfi  bnm 

•ev$t«a  f  'i#A#M  **  ? 


.   "Xiij'ft  cs«  fit  mi 


*i«««   ti    Wr   •«•%(»#  V4MI   ^•9«»n,    «r«»    ^ 
HrftWlf   •««  ttfllM»%ttfe  mt  ««  4tt.'<A   »ift  %o 

■  ^tOtiartTlll  iMMlr  A  hUttm  fifittfn  f>««frttq<|»e   u.^^v   t»^t   put  te,A$ 


i 

mmtt  hftd  )!•  knoim  of  imon  fiaet* 

foY  th«  T99%on»  tt^tod  lA  thl«  oploion,  tti«  judgoMiit 
•mtftred  toy  the  oourt  on  3«««s]»«r  li«  X93S»  diseli^rgl&g  th«  <l«f«ftdftiit« 
i«  v«Tftr»«<l  ^oA  th«  o.ntt»«  1«  7«MUitf«4  to  til*  Moftielpcil  Qewtt  of 
OlBiloifigo  to  set  aisldo  the  ordior  <»iid  tlio  d«feiid«At  vosuiBdod  to  tk* 
9o«Gi«  of  Oorrootlon  to  s^rvo  the  r««tlBd«r  of  his  fl«&tft«ot«  «• 
porovldod  hy  law* 


•$9^  amm  tn  amnM  til  *iMf  tmm 


JOBS  m.ts, 

•  \  1        I  ^^  OHICAOO.  \j^ 

wi«  mnumm  smtut'  mmt  tm.tnnm  fi«  mintm  or  tux 
YHS  aomt « 

fM  4«f»tt<l»al  la  tM«  f»®9««di«:i  «««lt«  fey  writ  ©f  •rroi  to 
tmlmt  %h»  j»d4|tt#at  •nter^d  ^f  %h9  o<mn  im  tli«  %fe«ir«  •atitlvd  o&tt««« 

1937,  miawfully,  ittt«ii%iGn®Uy  md  mlKilmMly^  titHottt  »«tlio»lty 

ffMi  th9  @)«i&«>7*  d»«i»g«id  a  »«»%03p  T#likiel«  by  &f«@kiiig  sa  Igaltloa  ImIk 
•A  %li«  ^ii»k  l«»ard  of  tilt  ttftlnv  ir«Ul0le,  la  Tiaiatlon  of  f#.r%g»*tk  ♦39» 

th«  9e»i>lRiiil]i«  wltiMiad  i»  tbla  mm  %«atifi«dl  ^ft«  mi  ••« 

Yea:r*«  l^y,  ^tomyy  l»  liSf*  %t  al>«at  9)00  •^QlMfc  P.M*  li«  pmiA9d  lil« 
D0di«  »«d3»fl  at  3749  ^:(i0t  Sdtb  StarJet,  €f!ilengo»  Ull&«l»,  nthett^  h« 
Yi»it«<i  «««»  fififtB4«|  tlL^t  upoB  r^tmsmlBg  to  M»  mr  ht  foimd  t:b« 
dof^Mtnt  %4ilo«|p  (it  t)»«  who«l  i»  »m  Intosclo^tftd  eondltlon;  tli^t  ho 
mtim»*4.  %h»  d*feii^ttt  «lbi  ^td«mA  bla  .fro«  lii»  osirt  tli%t  idtliottt 
0ft9wim  f^  ve*k»%m»9  %h9  d«f«»d(!iiit  got  out  of  tut  oar,  mad  aft«r 
fOttilnlng  IB  tut  ▼loimlty  fot  ooaw  tlato  dofoadmttt  d«pmrtfd*    tkitt 
Aft«r  t!ft«  d«f«8daL&t  lolt»  idtiioss  tyif>4  to  opOtt  th«  Ignltl^a  look  but 
•eiaI4  ftot  iJButOTt  bio  koy*     fli«  ear  v^a  not  oth«»rirls«  iajitt«di»  tht  dotart 
tufed  irlitdewo  &a4  aot  b««ii  broicoik* 

th9  to«itl«oay  of  this  d<»fttai9ikt  l«  to  th«  of  foot  tli«t  ho  hmA 
boon  ^TiBkiAf  At  111  t«»Torii  mil  oiroAlng  fro*  attoat  &tOQ  o*olook;  that  Im 
1VO0  OA  hi»  w^  hoao  whmu  bo  pooood  ^o  pl&oo  whoro  tbo  ^utovobllo  la 
Qttiatlfitt  »«o  iHkjrkod  i^ad  oav  two  isoys  oatoy  It}  tb'^t  tbo  «mf  ir«o  of  tbo 


OAnat    til     »f»: 


Tai. 


^l 


289  .A,Igeg 


*'I) 


<  *«AVi.*jfc#'i^u) 


•^  M#l«(  Ml   .M.^  «MuUi'«  ecu  iM^v 

•4  MAAir   ««i»«li£l   «ti2l'^«i^   ,t*^»v 


tw^iv   '         -  -^0  sill  Mft  mia  ikm^j^.^  «b  mI^  li»«witii 

Mrf  «Mi  a^itia^  M#  mm  •«  ^i«ir  %maa$A*>  «#i«*  v  i  s»n« 

imi-  /^tVtill    MivSMft*   #•«  «.««   V««    «lt      VIM   »li'i    #1^«<^.i    J-'  ^■ 

M  #«A#  4JfMi»*«  00 Id  tMtf«  M«l  ««lMir»  Itm  «itrKM  «  #«  iiaJiai<K»  «Mtf 

oi  •<Jb4MMM  wM  MMlv  maM  mV  *m«««  tif  Mtfir  wmaA  v>«  •-^'^  «•  mw 

Mf«  !•  »««  «M  •m  l>iif  ill  t»tfl»  difitf  •»#  «M  te«  fr^slvwi  •«»  mMtamt^ 


t 

«»«•  tmf  t«  a&  autottoblXe  ewa#d  ^  Hit  finally j     Riid  th^t  upas 
sMiag  t&«  t«r«  boys  g«ii  into  th«  «^7  h*  ofdAred  tlUHt  mway)  tlt%t  1m 
de*«  not  7«8MMib«T  vh»t  happ«tt«d  tlk«T«aft«y  until  h»  «»«  8iir%k«a«4 
Iqr  tlMT  e9«plHliiiag  wltntea;  %h«:%  tM  hnd  ao  lc«y«  «i^at«ireT  oa  lilt 
pttYsen)  that  &•  did  not  br«ak  tli«  l^^tk  er  tn«|M»r  witb  lt|  Vk^t  li«  baA 
sa  Inttatioa  of  tt^^liag  tli<»  ««it«Miobll«. 

It  f^tber  •.■pp^^f  tlkat  tliit  d«f«iut»»t  Is  #«pl«ytd  mt  tb« 

nt  tb«  el9««  9f  tb«  9tmt«*t  «j»a«9  «#tt»t«l  f9T  tbe  d«f«a9«at 
wyf«4  tbat  tbt  d«f«Bd&at  b«  di«#bi»7g«d»     Tb«  ««»Tt  ^tt«»tlenNl  tb» 
•OMplaiaiag  irl%att««  tuad  ovftr  tb«  obj««tloa  of  tb«  def«adftat»  ^tluid 
tlM  witasat  if  »of  9tm  bad  tftlkad  t«  bia  nbout  tba  aaaa  «1b0«  ba  i^d« 
tba  aoi^^iaiat  to  tba  paliea  d«p«rta»at»     tb«  aaaplaialag  vitaoaa 
aaavered  th%t  tb«  fatbi»T  of  tba  dofeasaat  bad  aoaa  to  bia  aad  «ada 
iaottixy  ooao«yaiag  tbe  daaiiga  to  tb«  mv  «ad  paid  m.m  fm  vtfiaiTiag 
tba  i^mtloB  ioob*     i^foadftftt**  eotaaaa^  mvad  tb«t  tbi*  taatiaaaQr  ba 
attiabaa,  bat  tba  oaavt  orerrul«d  tba  aotloa  ftad  roftilaiiadod  tte 
aaapi^iaiag  witaaso  for  nooa^tiag  tba  aoaay* 

fba  i>oiat  ia  aada  ^  tba  dafaads^t  tbat  all  tbia  yraaadava 
vfta  Ofyaaaaaa  ia  tbat  tb«»a  ia  aotbiag  ia  tba  orldiftaa  abiab  aauld 
taad  to  aaaaaat  tbia  daftad^at  witb  tbo  ^tyaoiit  of  tba  naoaat  af 
«aMi«aa  aatt^iaad  tqr  tbo  aaa^^tiaiaf  aitaaoo.     arabtm.  at  al.  ▼. 

m  h«Tt  «at«f«lly  a<»iaidarad  tbio  mif  aad  balia-ta  «i*t  it 
•aa  aryonaaao  fo?  tba  aourt  to  ^aaoiira  aridaaaa  anXocs  tho  dofoadaat 
aat  aamiaatad  aitb  tba  af f«i>  irbaraby  tba  aaaplaiaiag  vitaa««  bad 
baaa  i»aid  17 .00  fov  tba  lumait  af  dawmao  ftll«irad  to  bavo  b«oa  daaa 
ta  tb«  ^ut«aoblX«  by  tho  dofoadmat.     Tba  i^aard  obaaa  tbat  bo  obJaatad« 
lottdktbstaadiaf  tbi»»  tbo  aridaaaa  atis  tdaittad  '^ad  tba  oottrt  oon« 
timaad  tba  aaaa  far  tba  parpata  of  fartbar  imr^stig^.tiaa*     Tba  Tfmt€ 
da^a  bat  ^iaa»  a«  far  sa  wa  eaa  detajraiaa*  tb%t  tbara  wet  %a 


Hi   #«<#    IfMNI  ••<»  i««**JBlO    ftil  t&ti   ii^^    O/iil    1%.:    -  i,w.     .   •        '•,.•-"    ^rt«X*^» 

ten  »fi  f-»  ^tl  itim  »'stir  ♦««  i»ift  #if  *  T««i 

a  tA^  VT^IiMT  toil  ••J»»  ftitft  fe*v«%t«ae'  ^£i^  *i^ 

*«!#•  #«Me  %irt  »«#  Mf #!«*•  »<»«  •«tt«*if9  wit  *«iiit  sffiNu^Mtliilfta 
^#•99  •*♦    .ft«i#^»i##«wi  «Mitva«  U  •mmm  •^  ««i  •«»•  tut  hmmH 


9 

lRt«&tl0]i  oa  tilt  ptMtli  of  this  <l«ftttdftat  to  oo^imii  l«ive«]qr«  t)i« 
only  •Tidoaoo  !«  at  to  «iMtli«r  or  not  lio  X^mp9Jt*A  «itli  tho  look 
of  Hio  o®v« 

wo  tHUik  it  )»«tt«v  oiidojr  %XX  tii«  olrouiutiiiiooo  %h^%  tHoro 
M  «  rotriol*     to  «¥«  of  tho  opiiilcm  tli^t  tlio  fi^oto  do  not  oot^bXloii 
iMqronA  ft  roaooiioltio  dloutot  tlit.t  tl«  4ofoiida»i  io  piUtF  Of  tlMi 
oirloo  oii»rgo€« 


StMIi  £•  tUU4VAII  ^ID  EAU.,  JJ« 


♦It— iiMK  014  mmmmft 


S9l7t  A 

aoi>tix«  Uf»Miemm»    I  \  W  ^\^fthh  mm 

ApmWfm^ 

mmseKis.ttiii  Mrs  iiswMiilr'ifiSiPuT,    SI  ot  etaemo,  S' 

..«p«s««.  \^ /     II   292IoA.  632 

ipLinst  it  ai»i  in  f»v9r  of  plaistiff,  s*  to«fi«fioi9r)r,  under  a 

g¥m».|»  iBSttir«ti»3«  policy  Jlf>«  tSdS^^ly  iatwid  %f  tM  4i«ff»i!idaBt  9n 

4&mmtf  XI0  1930,  %•  i«iiy  l«ali*iMHri|]ci«  4«««ii94»<l»  «liiX«  tt»«  in«ur«d 

ir«^«  ill  t]&«  4i»pl.er  of  ATnoiiT  *  QttipsiJiy*     'ftt*  )«&£■•&%  «%«  «iit*rad 

mpdit  tbft  Ttrdiot  «f  «  Jiurr*     f1ft«  polii^  F^revldsti  for  tlMi  ^aiytMAt  of 

otrtalA  proadttaBiOt  tt  3.«@>4it  4$&JI  of  uSiiolk  wttt  to  fe«  iMbid  109^  lior 

onpioy^T,  li3r»oit]'  !>  8«aipUB|r«  m&d  tl^t  is.  enso  of  tli#  domtlk  of  &atiXy 

S»ob«iiov»ki«  lAiilo  in  tlio  oxploy  of  Armour  #  aoioimiqr,  and  tuliilo  tuo 

plillo3r  wftt  in  foft)««  %li«  innurmiioo  ooi«p«.tqr  wimXd  p«y  to  %^  bonofici^rjr 

tbo  sun  of  iTdO.OO.     lloOf  tlio  polioy  eontaint  tl^o  following 

9r«ri«l0Ai 

*'fo%»l  H'Bd  .p(ir»i3M»nt  diosMiity  ibonofits.     fpon  reooipt. 
ttt  its  bono  offieo  in  t^  Oity  of  lov  York,  of  duo  proof  th'st 
ftagr  9mpXpf9  mhW  immrod  HOToiandftr,  Md  r»rior  to  tii»  oixti«tli 
Mr^d^.  )i«s  %M»oo»o  tottlly  a^nd  i^raiasontiy  «iitHt»iodf  «»«  tht 
foomit  01  bodiijr  injury  ot  di««to«,  00  «8  to  )m»  i^roTontod 
tHorolif  fro«  on^stglng  in  muf  oo<9upi»tian  and  ^sorferidns  «uigr  work 
for  ooMptiisAtloa  or  profit*  t&o  @o»p%ny  «iXX  ip«ivo  th»  poyaont 
of  f^irtlior  prtidtHM  »«  to  ou9)i  onpioyoo  %t»A  tix  aonths  »ftor 
roooipt  of  tiaoli  proof*  «»ill  owusioao*  to  i>ay,  in  liou  ©f  tho 
poywomt  of  in«ttr«no«  m  iiio  do»tk«  montiiiy  ia-^taXIaiOBto  ao 
dofinod  teleir  to  1:^  »«id  ottployoo  or  to  it  poroon  dosig»»tod 
toy  fella  for  t&t  purpo««»  or,  if  ovm^  iio^bilify  is  diso  to«  or 
io  ooooapaaiod  by,  nojittU.  Inoapnoity,  to  the  b#n«fieiJ3ry  of 
roootd  of  t&o  s^id  o«ployoo»  ^nd  vixl  oontinue  oaoh  payaonto 
for  tlM>  |}oriod  proridod  l»oloir»  oliotil^  tut  inourod  oontlMuo 
totaJLiy  fuad  pcrmnoatly  dioaJsled." 

Mm»  tkot  "cm  Ofpsr«T«a  of  oXmim  on  mo«oi»»t  of  suob  di8«biXity,  tk< 

la««r«Mio  in  foroo  on  th#  iifo  of  said  o«ployo«  undor  thio  poXioy* 
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•  f«! 


.•=.!'•$    ■'i-.i    tKiI«f. 


•*j->T    u  >■■  :  V'i  .U,4j    ..i  i%K 


.ft    Tf»Jb'  ;':»|t!S«»tf    «' 

xtMiW  MCI  o#  xm  tSatm  iKitt 


.    -rai;  «  li^  tttiM^ir  Mil  «of«r 
,-..»f»l«fttt 


yiJtwH0\  mdi  9aU$mtm  t^Ssq  «ii  ^omih 


.HiiM^Y  «•««      .MitMStf  Xl^ 


k^$mtif9T^  9fi  •*  •»  #«  «•••••  tt>  ;ai  "iXUIetf  l»  #ltf««v 

n«  AJtaMi  sit  A««  ii«YuM»«  iCAtf'  MMiim»i»i  Ytt^ruri  t* 

«   «•!  mA  «i  xtii.iii»9is>  *tmm  U    .  <;C«M  •M  «•*  M^  V^ 


tiff  «Vti^M^^  JiMf*  ^«  laMOMi  M  lliJlX*  U  X«rft^<}A  *^^  ««tf#   «««a 


9 

gkAlX  IM  o&»o«ll«d  nm  of  th«  dat«  «f  r«0«is»t  9f  <Su«  pxoof  ef 

4i«Atolli%r**     A  fa7th«v  ^provision  la  th*  polloy  «•  %•  pi^iMiiitt  f«r 

])«t«iMUiitt  dla^bllttr  it  tH^^t  In  ii«u  of  «h<i  ftMOimt  of  $780.00  to  b« 

pild  to  tlao  to«BOfioiaz7  Im  oitot  of  tHo  dOAth  of  tho  tatuv«dl«  find  la 

««•#  of  IwiT  %9tfyl  «M  ptratnoat  dift^blilty  ooourHns  vbilo  tn  ouoii 

«iil»Ior»  tb«  ooupmiy  «oiil<l  p<«]r  tJM  o«|il»irt«'  flfttun  monthly  IttstftU- 

MtAto  of  I&0»e9  o^ton*  and  t&«t  in  o^oo  of  ttio  d««tb  of  tkt  ooplojroo 

Anting  tho  powiod  of  t9%»X  ftM  perm&ont  dlstMlltf,  nay  lii»tnll<««ato 

yowklalag  ctapaid  iMiOiiXd  bo  oowimtod  mad  paid  to  t!i«  dooipiAtod 

beaofiolaxT* 

flw  ftppilottloa  iipoa  whi9h  poiioy  Ko«  3899'^  ims  lt»tuid« 

*ad  apoa  icliloh  thit  «i«tioB  i«  pr«di««itt4«  lo  nm  foilovoi 

'^SatjLljr  li^.temiOffolrt. 

afiiS  d»     A|>pl&o%tioa  for  laoiarftaM        41X49 

irutt^  Qtiiotgo  no^orlnoftt  sii.  m»»  tm%%imk  li«  d«  Yard* 

flftttt  9oaf«v«»o«  &mM  of  AT3ioi»y  4  dontMir 

inao  of  £m|4ofto  ]«a^iji««*lLi«  imlly*  foTkiai'  So.  511 4X. 

Oooupatloa  tsooy        ©oatlamotitly  ^pl^od  linof  7~S-39 

ll»yfiod  or  siailo    i      $oit  r    OoXov  w    Hftto  of  BirtH 

i«*l4»X0     Ago  li 

Hoaofiolasirf  l>^.l3M»,AiO«olcl»     R«X»tXoiMi%il|»  Motiior* 

01»Ot    £ 

|Y90«Of$  Ufo  liHnnranM 
IT.iO  tookly  H«ia«^ 
C0atft  Sigaod)  Jta  @«  1039 

Saoturajioo  liffootiTo  ^aa«  li.  liSO 

(Slg»«d|     lulljr  ]«i^bftao««lci* 

2m  addill^i  to  tiio  pi»lief  mitatioiiod,  nad  oa  iv^nmLtf  11*  I^0« 

tkoro  iri^a  alao  lasuod  by  tho  d«f«aa»at  ooapnay  to  SaiXy  Irf^lMtaowokl*  a^- 

eortlfiemto  dftilgaii.t«d  »«  **0roui>  ioftXtli  I'oiloy  io.  8(K»«a8««  vliXaii 

l»r«riclo«  for  tlio  i>iiyaoat  of  17* SO  «  wook  to  tHo  iaourod,  EaiXy 

l*)mftO«oki«  la  o«sto  oho  l»«o%««  **^oXIy  aad  oeatlB»ouoXy  dio^blod  aad 

proToatod  fro«  isorforalng  «»y  «ad  ovory  dtity  of  !i«T  ooou;»i<^tloa  by 

•loimoto  ooatrsotod  or  ln|a>y  oaotiiiaod.  >•     Hio  la«ttr«d*«  oapXoynoat 

liy  Armoar  A  Ooap^^ay  ooaood  oa  i^bnt^j^  9»  X9S4.     i«  i>roMluaio  ir«ro  poid 

Iqr  ftHo  iaoarod  tfttr  Mny  X8«  X9»4,     ftoi«(«iror*  \iQdor  tho  saetioaa  of 

tHo  isoXloy  quotod  ftb«v««  thit  did  not  forfeit  tior  rlgbt  to  roooror  if 

PTop«r  proof  w%a  glroa  to  tho  dofoadoiit  of  tbo  f%ot  of  teor  poraaaoat 

dlaabiXity. 


8 

to  t^09^  mtb  t0  #qi««*T  )•  •#«*  •At  1M>  •«  htlxmmM^  mt  ffuffr 

ifttVft  Ai    OXiiSv   10lTXtfMt3    t^iiitf.««J)ll  IWMMWI««(  IMM   iat^jb  HiMf  lie    MIJIO 

twi  xiLJ(#«M  im^ttiY  —fttlvf  Mt  t^  I^Xcrtv^  'pUKga^^  •ii   «X»i<pA 

^  «»i4v   «*I»-Mt    •»)(    r^I'vr:    {!tfi«^99l  f|f««|}«  ft^   6«r««9i«'?»l»   iltJAltltK** 
ftM  ••ItfSttift  tXJI«Ml«4tM(»   ^<i»   YiA««(»*    HKffOfttf  Aift   »•««  fli    «i]|««OU|tf*l 

n  time^'r  al   #rf»it  t<»<  Hrtwl  *o«  61*  tin*  .•wl#  *•#«*»?  t«iXo^  »4* 


Th«  Insured  <ll«d  »a  @«pt»rt»«i>  30 «  1934«  »•  a  r«»ttlt  of  « 
i^mm  fy««twr«  r«o«iT«4  ia  %n  ftutottoteilt  aeold^at*  mBd  Ii«t  «l«ath  vat 
net  in  ASf  vay  tl»«  ir^ault  of  Mr  eMiB««t«4  witti  to^r  MiplofMnt  or  ilXnttit 

thiM  ftotloa  li  teoui^t  hf  tho  pl«^liitlff»  na  1»oiiofi«iarr«  to  roooroT 

have   been 
▼ftfioiuo  aaoumto  »Ile|[ed  to/fee  duo  the  Inowrod^  iMitod  upoa  tlio 


thooty  tlik'^t  duria^  tho  tlM  sho  was  laottrod  tktroiaMor  oad  frier  t« 

hot  sixtiotli  blrtlKtuy*  oho  boo^ao  tot»lXy  %M  ;>ortt«.iiOBtif  dloatblod^ 

sad  tlMt  tKo  various  lao%&il«oato  for  ouob  porastnont  dionblllty  wero 

diit  «»d  {Mqr^tbXo  to  hor,  »ad  to  lior  nolli«r»  as  le>«BOflQl«.ry«  aftor  hor 

dofttll*     Flaintlff  dooo  aet  oontoi^  tb»t  «i^  oimim  of  tottl  dl9<»bility 

«m«  faraiolMd  dofeas^»at  dttriag  tlko  llfotiao  of  tlio  iaoured  and  mftor 

olio  eoiiood  to  bo  oiipiofod  b]r  ^tmtmt  $  aoapaagr*  othor  tlioa  tliot 

poriodlealXy  %Bd  bogiimiag  «itb  thtreh  9^  I9M,  roforto  oort  aodo  m 

to  tho  inoarod  por«o&*o  ooaditioa  bjr  lier  sttoading  phyoloiaa.     Thooo 

roporti  art  laiogod  to  luro  tocoa  mdo  uadcr  tho  b«ftltli  polior 

**lo«  6@0«aH*f  oad  o.ro  ««  foUoiros 

*ilo1trm)Iitft&  lit*  laoaraaoo  Otmimt^ 

(laoorpormtod  toy  thit  iltato  of  H««  Tork) 
di^^oaoatftsy  ropoit  of  stttoadlog  t^hyoiolita 
IMM  of  F«tioati     moo  tmtXf  tmhmtmmkt 
Addrooat     &S30  &•  iluotiao  &%* 
S^pXofod  is^r  Ar«our  a  do* 

first  tr«%t«d  on  now*  1933  iw  i^ootor  t*  li.  icoaaor* 
Aro  you  trotting  p^tioat  boot    Too 

Wfta  oho  totftlXy  diosbitd  ^luriag  thio  tiaot     AU  tout  h  foir  isya* 
If  aot.  olMa  did  diostoility  oonsof     Jtiil  diontolod. 
If  atill  dlsotoXodf  io  oho  ooafiaod  to  feouooT     too 
Ploopo  giiro  %  olour  «aA  ooaeioo  at^toaoat  of  bor  i^roooat 
9lifa&0ftX  ooaditioa  ttad  pr«s«at  o^uao  of  dio^tolXltys     rrootat 
•oaditioa  lo  laprov«d»  ji^XtIo  oiXXuXitio^  otor.  oadoaotritio. 
Wnm  do  you  tliink  imtloat  wlXX  too  otoXo  to  «orkt     Atoout  A&riX  X* 
&atot     tt^r.  9«  X9$4.«     Siga&turo  ••  «•  Ieaa»r«  U.  I3.* 

"MotropoXitiyi  l<ifo  Xnounneo  OoapoiBf 

Ua»on:>or*-t«d  toy  ttoo  stato  of  «•»  Yort) 
9apiaoa«ttt%ry   ^«port  of  Attoadiag  Ftoroioifta 
Vwo  of  r%tioat:     ^aiXy  l**ito%ao«oBi 
Addrooai     SflD  s.  Juatino 
tapXofod  toy  Anour  *  ao» 

lirat  treated  on  8oir.  XtS$  toy  S)o«tor  %•  H.  lonnor. 
Aio  you  trodtiag  potioat  aovt    Too 
Nao  otoo  totwXXy  dioittoXftd  turiag  tDlo  tiaoY    Yoo 
If  otiXX  dio»toXod^  la  aho  ooaflnod  to  houaoT     Tea 
If  aot»  oiay  io  alio  tiaatoXo  to  ?!?orkT     Ouo  to  liXnooa 
Floooo  clTO  a  oXoar  and  ooaoiao  at%tosoat  of  bar  praaoat 
piqraioaX  ••adit ion  aad  proaoat  o^uso  of  dia ability!     Ooaditioa 


i*     TO    M» 


i.f»v?s»x^i*a*ft  IK '' 


ne 


X'^'^   wiii;   iiist; 


.♦« 


i  MM 
7«>d  .  ftdir  Wit 
.«#r  .#oii  It 


;#e^ 


^''::  .t.*  a^tli4-"!v 


ij«i*f  w;i«;'.»        i  l^  i 


ni»n  do  you  think  p««l«ttt  vlXi  b«  abl«  to  vont     aptIX  Ifttt«V 

SNurt* 

0ftt«t      Uftt«]|  83*     8igR*tttr«  !•  B*   I«BA«Vft   M*    a«* 

«#t»«poXit?^a  Uft  In»ur5n««  ao«|MUiar 

(Xaoorper4&t«4  tif  thiM  $t»t«  of  «•«  Tork) 
8ii|»pX«a«tttftfir  K»9«tt  •€  AtttniiAtii  ^ii|rBl«liia 

MmM   of  FtttUtttI       iKUy    l^btMMWSkl 

AAdiyoBOt     S$30  M»  ^ttetln* 

First  t7«^te<i  on  »«f.  1933  1»r  3Mt07  W«  t*  K9tt»it* 

Av«  rou  tr«t(tlag  p^t&tnt  &ow>     f»t 

iftt  slit  toti^XIy  dist1»l«4  during  tlilii  ti««T    Ton 

If  not*  ttlMn  did  diombility  ooito«t     l'r««*nt 

If  atiH  dit&l»l«d«  i»  tti*  «oiifi»ft|  to  timi««t     Ton 

If  Bot»  «lqr  !•  tbo  iiAs^blo  to  work*     0uo  to  oporntion 

Flnnnn  glTt  a  oio.^T  «ijid  ooneifto  ntntowiiit  of  kor  presont 

l^nieei  oon^ltion  ^i^  proaffat  e«u9«  of  dlioabiiitjr.     IntproTing* 

ot?«r».tl0X)i  for  polTio  oolluiitit* 

ibnn  do  you  tblnk  i»ft^ti«»t  viXX  bo  abin  to  v»rkt     OahH  say* 

AirviX  i7      Sigtttttuyo  «!•  «•  Eoimort  li«  i.* 

UntropoXitaiii  tifn  Xnsurnnoo  Oonpftny 

(Xn«or{»03r)!it«<l  by  this  $t;%t«  of  Bov  Tork) 
9tt^pi9%»nt!tTy  a«port  of  Attonding  f^fMl9imA 
«»«•  of  I'mtiomt:     Wittily  L«biatiioiraki 
AMrosst     &330  S*  ^Qotlnt 
lte|^or»<l  by  ^TMour  It  Oo* 
fismt  tirented  on  XoT«  1983  by  io«tov  Itnnnt 
iii«  you  tro^tiaii:  {intiont  nowT    Ton 
^m  9h*  totffcXXy  dii»bX«d  d»rim|^  tbis  tiatiT    Ton 
If  net*  siMm  did  disability  oot^oT    firtssnt 
Xf  ntiix  disobXod*  in  tbo  oonfiaod  to  bounot  T«« 
If  not,  nHf  ^9  sbo  unobXo  to  v«rkf     &m  to  *por«tioa» 
FXomno  giTO  m  nXont  nnd  «on«is«  ntntoastat  of  bor  pmaont 

fbfsiool  oonditioA  moA  |flr«s«&t  mmt  of  dlsiibiXlty.     Fat  Inst 
n  ispvoving  but  d»«  to  <i|»ir%tio&  patitnt  nbouXd  not  yottiyii 
tn  iNOi^  for  ^  vbiXn« 

Hbjbm  do  you  tbink  patlnat  iriXX  bo  abio  to  vorkt    0ftA*t  sny* 
Ontnt     M%T  It,  XiS4      ilgasturb  «.  I*.  Konn«r»  M.  §•• 

«X«%in«  to  ^brnioiitat     tbin  fors  tb  bo  oo«^X«t«d  by  ttm  pbysioium 

n«t«nXXy  in  t!!.tt«Bd:»no«  on  ft«»04»mt  of  injury  or  sioknnnn* 

@ortlfio«to  of  Attoftdiag  PbrsioitiA 
U    I^X  mm  i»t  pot  lent;     SiiiXy  t^banovoki 
!•     On.  wbftt  di^tf  w«r«  you  first  o^nsuXtod  by  oX^itiimnt  on 

fltoeeuat  of  tbU  Injufy  or  ninkaonsY     rob,  Xd34* 
3*     On  wb^it  dmto  did  y«m  Xnst  give  ftotuaX  ^nd  noooasary 

tre%tsiontt    fn^.  &«  XM4.* 
4.     Ho»  mBkOf  tro^itaOBtn  b^vt  you  9iiP«n  oXnlttsat  during  tbin 

poriodi     M    imber  of  ▼Isits  to  oX»^i««at*«  bo«n*     loM 

(b)     ifui^«r  of  trontttontn  Rt  offio«*       f««kly 
&•     ^tiito  prooiso  lu&ture  of  in|^^  ^^  slnkaoso  miblob  oausod  tbo 

dinabiXity*     I^Xirio  GoXXuXltis  «ind  Smlplagitin. 
6«     E<»n  oXnisHinit  boon  confluod  to  bodT     Hmr  XwogT     fmn  rnb* 

1934  to  Msy  X9S4* 
7«     Bns  oXaiiMunt  b«*a  eonfiand  to  bounnf    Bow  X*«nfT     rrosi  AptiX 

19U  to  August  19S4. 


.     .  .     .  its    »m  tfs«««    liilii 


•#T      tfttiK. 


•fs«  #•?!*'*     f:fTf>-  r^f  *i^r  »ff   ?£|-^    J-f?* 


•Mft    ••■Ml  •'0mmU^ 
fXit«ir 

»0wn  m9tt    iwf»i  wta   tii»<! 


iit«A  m»%i     f »«» 


f     sirtfk»(         Y< 


I0i/8«r;> 


«•    nnn  eX«ltttat  M«a  tiet«iU]r  dl«»bl«d  •oltly  tqr  tils  iiditfx 
ttT  9leka«8i  vo  th^t  h«  m-9  plqrtle«tlly  \ift%bX«-to  work? 
no*  longt     nroai  r«1>«  19$4  «•  pTCs^nt  1934. 

§•     If  ao%  oi»aflaftd  to  h^ut*.  vliy  «ra«  csi^isaat  t>n«it»l«  t« 
t«i»ii«i  w»»lt  in  wliol«  o»  imrtT       »•  not  pbyaio§XIy  nblt 

10 •     w^  e3»  ol»i«'?!.Bt  not  b«  tr«nt*4  for  tills  eonaitioii 

«lill«  eontlnulag  ^%  work?     tork.  %t^g7ftir%te«  eonditloa* 
U*     («)     l9  «l«l«ftttt  totallsr  dl«%bl«d  %t  thi9  tlM?  0«efta8«d. 
SilpMKl  %•  «!•  £«iiii«ip.  It*  8*  Attn&dinf  t'bf«lftl»ii«  ar«idia!s.t«  of 
l,«jr«ls  Halir,  M«d«  3«|>tt  TftAf  arid(iiit»d  19a6«  i^«t«  Oot*  •#  1934.  ** 

Tain  lft.«t  report  v«t»  mmI*  Aft»t  tin*  death  of  tlio  iii«iar«d« 

tlio  ttstlifti^Qy  of  Z«»bol  l.^l»iuiow«)tl«  a  d»ugjbt«r  of  tlio 

plftlfttlff  MMl  •itt«t  of  tlio  inomyod,  la  to  tfeff  of  foot  tliat  oa  rotoruaxy 

9*  19$4»  tho  laoarod  iH««od  vorkiag  for  kwmma  4  dan^aagrs  tb^t  oa  th^t 

d«to  olio  roturaod  froa  ooflc  to  hor  lioao,  sad  tn^t  lilioa  olio  arrlirod 

at  lio«o«  oiio  in&o  i^lo  mad  troabXiaf  mad  lAd  otilXIo*  %ad  «rft«  t««7  voak} 

tHat  &ft«r  tli».t  tino,  oao  wao  i^oao  la  )»od»  aad  t^t  »lio  ii^at  to  tea  a 

&Xt  loaaor*  wtio  tootifiod  in  ttMt  trial  of  tao  o?%»««  thmt  t&«»ro  tft«r  tao 

laawrod  woat  to  a  boaplttl  oa  r«1»Yamry  Ii«  1934*  waoiro  oao  «^s  aadoy 

tlio  oaro  of  ^  mt,  SoaMr}  th^t  »h»,  tho  laamrod,  »x«  la  tho  koopltaX 

olMot  toa  days;  tliat  alio  loft  tho  hoopUt^l  about  Fobni^rir  ^6^  1934, 

aad  tli^t  alM  «%a  ooaflaod  to  h9€  * pm0%l9s^.Xlf  iMMt  of  t&«  tlao}*     tkat 

olkO  w«»  woak  and  tkat  i&o  gtlaod  no  «olg}it«  &ad  tfewt  )a«T  a^potito  wsa 

90«9r|  t&at  oao  ««a  oarrlod  oa  i#r^  10»  1994,  aad  ilvod  at  hmmi  tluit 

OM  laapootod  g<R^7mtata«  mad  tlk^^t  ab«  workod  for  aovarml  d^ya  la  ta« 

latttr  p^t  of  Jaljr;  t^«it  after  abo  vao  laarrlod  alio  aovod  to  aaothor 

addroaa«  %ad  ta».t  tho  wltaoas  kopt  iMaoo  for  hor,  %ad  tht^t  aurlag  th^^t 

tlaa  alto  ama  palo  ^ad  ^^mk,     Tho  altaoaa  toatlflod  ta^t  oIm  attoadod 

tho  aatidlag  of  hor  alater  n%  tho  oharoh  fsad  9t  tho  «ertrl«oa* 

fho  tootlttMsr  of  tao  pi*latlff,  aotlicr  of  Eally  J.nb*fu>*akl, 

tl*  laaarod,  lo  to  t^  offoot  that  tho  laaarot  wao  33  yeara  of  ago  at 

tho  tlM  of  hor  do«ith;  that  oa  Fthrai^ry  9,  19S4«  ahoa  tha  laaarod 

toaaod  vorhlas*  aho  oaao  h«ao  froa  wort  aad  m»  aloh  aad  polo  aad  1mA 

j^itmi  that  aho  w^^a  tahoa  to  a  haspltal,  »ad  that  aftor  aho  laft  tho 

hoopltal,  aho  ilvad  vlth  tho  altaoaas  th?^t  tho  laoarod  did  ao  aaik  at 


••»S«X  «8  .fed  «#«&  4«Sfi. 


at 

...jtrki.'^ 


•lit  «li   9XUh  liWftrM  to)  J^«iYO«'  •£(»   i»f'  ■ 


JkiM 

tlv  SMiif  liid^  tot  «fi»ftb«ul 


boM*  audi  wa«  In  b«d  a  portion  €if  tfe«  %!«•»  «M  that  t*«T«»ft«r  •*• 
v««  sarrUA  Mid  left  tli«  bMM  •!  Iitr  sotl^y* 

The  t««tloonr  «•  to  the  oonditlon  of  tuo  lit«ur«d  pvlor  to 
h»T  do^thf  IttOludlng  tlWBt  of  Hey  »tto»4liui  pliyololam*  »»•  Kcmior* 
«iid  tho  raporto  »«*i#  toy  hUi,  t«ttd  to  provo  that  4iuriag  tho  porlod 
■mttioMd,   0tkO  »a»  tli«»  tottliy  <ai««ibiod.     Re««Ttr,  uador  tfao  terw 
of  tM  poll^,  dffoiiAdot  ohould  havo  tod  iiotlo«  of  this  f*ot,  «id 
tlmt  tlio  oonditioft  ««•  powwftOftt,   If  tTttO.     fhllo  the  r»oo»d  shows 
ttot  upon  tho  ropoirt  of  tbio  p^oleli^a,  tbirtoen  p^yscBts  of  $7«&0 
•ft«)i«  aa^lag  &  totsX  of  i9T*S0«  «««  pmld  to  tbo  insar«d,  whloli  tbo 
ix»iiY«d  roo«l0«d  f^  »«  'toapOT'e^rr  dl«$>biUty  bosoflt***'  9mA  «ia«h 
dof«iidi»At  oontondo  met*  aiftdo  lifott  tbo  tliooirf  thmt  o^  ««•  Imt  tos* 
{»oyarUy  iAoapa«it&tod»  it  l»  iiev«rttaiio«»  eu»  opinion  that  tho 
^u«otlon  «•  to  wMthtT  or  a©t  t&«»«  r«p©»t»  to  dofottSant  woro  notioo 
to  it  th)^t»  $«  A  Mittc^y  of  fatot^  laourod  ir»o  totally  &»&  povmaontly 
dioi».blod«  «ftf  a  cri^ooilofi  f«»r  tbo  jvury  to  oonsider  »ad  dotoraiBO 
fron  tho  ovidonoo  boforo  lt« 

9tfitlilft]it  insists  tlimt  this  pt^of  of  p«ra»noat  disability 

mnt  bo  flMtdo  to  tho  sfttisf»etioa  of  tbo  iasus^sinet  ooai>ftny»  In  Sajgont 

▼•  t^ytidonti^l  InsttrfePeo  Oo.   ff  ^xlm-M  mz  IIU  App.  640»   (Abotraot 

OpiniMi}*  this  ooiurt  saidi 

•tbo  argiiaoBt  of  tbc  dofondftat  sostuwo  tb»t  i»l«ilntiff*8 
tipplioation  for  bOBSfits  aiust  oontiia  proofs  to  tho  stti8f»otion 
•f  tbo  in^uranoo  e«Sj^ay  thut  b«  wm  porsftMntly  dis^^bled^ 
uliofoso^  it  is  Mosro  rcesonftbio  to  bold  that  tbo  f^ot  of  dis* 
ability  itsolf  is  tbo  dotoralniag  fi»otor  rttbor  tbnn  tbs  ou^Xity 
#f  tbo  |>]roof  oontalaod  in  tbo  sppllostloa**     (ItAiioo  o&rs). 

iNi  bolioiro  tbis  to  bo  4  eoTrsot  statoflioat  of  tbo  Inw  ftpplioabXo  t* 

tbo  inot«int  ottso* 

dofoadfi&t  objttots  to  tbo  following  instrt^tioaOf  tad  insists 

tbftt  tbo  ooitxt  mm  la  sttoy  in  sabaittiag;  tboa  to  tbo  Jvryt 

<'Tbo  oowrt  iaotYaoto  tbo  jiury  tb«t  tbo  prorisioa  in  tbo 
SM«9  polioy  of  dofMidmat  iaanYoaoo  oo«p«jiy  rot^oiriac  proof  of 


I 

tea   •#•#)  tiift  lo  «•!#««  friuf  •Vffff  ftiuocfir  9if#  %d 

M«fl  t*  •#B«r|»»  «^«#tiitfi  ^a3(ti9i«tiG  •!«(#  to  (No^^^ir  «Mtir  ai»^a  txdi 

««•#  #xrtf  tmr  M*  fsMtr  t*^^^  **^^  ^•<    ■  't«^ 

tff««MiR«r  imi  t£iA#«t  •KIT  ifc«mmoi  «#«»At  ft  t'^ 

tMtHMfA)  ««Ml  .it^tA  ail  t«l  ^imtmm%  ^9  it^'^mtrwwti  l^ift^f^mr^  .r 


««if*«t;i«^ar  tttt^  of  9t««vq  0ii«ia9«  srew«  •^ll«ii«<(  t«t 


.;,!    #.J;9 


tlM  tot»I  ditAlility  of  tli«  lft«iir«d  to  h9  giY«B  to  tb«  AaUnAnnt 
••i^ftsr  9t%  its  hwm  offlM  Ifi  How  York^  py«<ridod  ouoh  porton  was 
ttnl«r  %h»  af«  »f  ilxty  y«&r»,  i«  n  pT©Tl»lea  fo»%li«  oolt  Mbo* 
nt  of  «M  ooapftsqr  *»A  ««t]r  b«  w^av«d  by  %%•  inourMMO  ooi^Mi^r* 
Aad  if  fOtt  find  froa  tlM  «Tid«iio«  In  thio  q%«c  %li»t  tho  dofoBd* 
•K«  oo«l»ftiqr  hAvlai;  Imd  fttil  prt^vloua  knoirlodgo  tli«t  It  liRd  aot 
r«o«lT«d  duo  notloe  ttnd  proof  t^a  ro^ttivoA  ^y  it*  poliey  of  tlM 
tottl  ftnd  i^vfl&ftaottt  dionlaility  of  tho  inovortd^  rooogaitod  %Ad 
tfOAttd  tno  fselioy  a«  otilX  in  foroo  %y  its  aoto  ftftd  oouroo  of 
««ftliiis  witii  th«  iiioitrod*  tbo  osployov«  th»  boaofioi^xy  or  tuo 
duly  outiioHooA  %gostB  of  oither«  th«ii  tho  dofondftut  ooai|>ft»r 
i«  ootopf«d  to  sot  up  ft  pTOTision  :«.«  ^  aefonso  *Bd  wiil  tlMro^ 
'bo  dooaod  to  ^t»TO  osiTOd  it«* 

"flio  eourt  InstTuots  %1m  iwtf  tb^t  tho  poliof  r«qiiiro9iont 
in  this  Qtso  %hM%  in  tlio  OTtnt  of  tlui  tot^X  and  pom^noBt  dis«* 
liiblltjr  of  tho  issttvod  o«  that  she  oouXd  net  pttfwm  9Uf  wcork  of 
oag^f*  ixk  »tV  ooov^^tiofli  for  oomt>ons%tion  or  pTofit«  tli%t  iiwwrod 
•lumid  ftumisli  d»o  proof  of  awih  disi^bility  to  tho  Mo«  York  of  fioo 
•f  tho  dofoiidiiiitt  proriding  sho  bo  ios8  tb»B  sixty  yo^rs  oid«  dooo 
Bit  s«f  »bAt  is  ooBSidsred  to  bo  duo  i^oof  ftbd  tb^t  tbo  iA«  is 
ift  suob  e«.8«  tbQt  duo  proof  iN»uid  bo  suob  proof  »s  would  bo 
SfttisfHOtory  to  r««sOB'»blo  auiB»  ^rioting  rs«son«bIy»     If  you  b«Xiovo 
froa  tbo  oridSftO*  that  tbo  dofoadftiit  eo2ip^ny,  through  its  duly 
«uthoritod  «fOBts«  roooiTod  suob  aotios  of  th«  insurod*s  totui 
»nd  porasiioat  disability  so  sb#vo  dosoribod  as  vould  bo  suffioiovt 
%s  to  rotMioBiS^blo  «on«  noting  r^^ooaiifebly*  tbon  you  should  find 
thftt  tbo  Insursd  s«ui  tho  plmintiff  furaisbod  duo  proof  of  said 
Aiai^iUty  n,B  reauirod  by  tbo  polioy,«> 

tba  first  iastmotioa  Is  so  eonfusiag  that  ««  hsTO  bosa  uaitblo  to 

srrivo  »t  its  aosaiag.     It  ««oas«  bowsror^  to  i»moood  ui>«a  the  tboory 

tlimt  dofoadftat  by  its  oon&aot^  hud  v^^rod  tbo  aotioo  of  porasaoat 

dismbility  of  tbo  ifts«drod»  mad  tb^^t  d«fi>nd&nt  wms  estoyfod  to  sot  \ip 

tbo  dofoaso  tbnt  it  bad  r«eoiT«d  no  such  aotioo.     fboro  is  aotbiag  ia 

tbo  rooord  to  Justify  tboss  eonolusioas* 

0ofoad«at  slso  insists  tb^t  tho  plnintiff  boro  is  aet  aaasd 
«o  boaofioi'sry  ia  tbo  polloy.     Aa  eifiaiafttioa  of  tho  ftpfaio«»tioa  for 
iasamaoo  lei*ds  uo  to  oonoludo  tb^t  it  io  oloiarly  iodi^ited  tbtit 
pisiatiff  should  bo  tho  bonofioiary* 

la  riov  of  our  holdiag^  that  wbotbor  or  not  tbo  notioos  to 
Aofoadsat  of  tbo  iesurod*s  disftbility  vroro  suffioisnt  to  ai»prifO  it 
tlint  tbo  iasurod's  ailaoat  i^oduood  tot»l  sad  pora«noat  dUAbility^ 
van  a    quostioa  of  fmot  f©r  ths  jury  to  dotorniao*  tbo  jury  should 


T  :,  fuj 


,t'lj<v.. 


*4.  i-d.. 
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^.^^«^•r 


ft;'  *   ni  Ht-'l^-'^ 


i 

<|ttot«d  are  diffi«uXt  to  iiBiififst^itd*  iv«  sontradleterf »  nltl«»di]ig 

■ad  iw*o<Ma«IJLmbi««     m  av0  <9<»njitv«iai»d  to  hold  t)ai%t  %h«  eoort  i!sr«i« 
gttiity  of  ovrot  ia  g&vlng  thmm,  «iid  tiiiit«  «laeycfo7«t  d«f«iid<tnt  did 
oot  hftVi  «i  f'lir  trial*     fii*  ommn  io  vmrtraid  and  7*fli«aAo4  f«r  « 
now  tviid* 


i9ii*mtuU  99$  Mt                          -ii  M  l*9m%i.' 
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01*  Qoum 


29  2  I.A.  633^ 

«!•  mvitm  UAU.  mkirmm  tm  onMioii  or  tm  omm* 

*al«ir«il  ftgalnst  feiii  in  tlM  Suf^riey  Odurt  of  O«oic  Ooxtitty  for  eooto 
im  ta  »«tioii  ie>Teugbt  Hy  pltiatiff  t^fttiaoi  dofoad^iit  to  rooNWor  f«r 

orrot«  4Miia#»«  atlXo^od  to  hmte  h«%m  omffox-od  bf  pXitintlff  throy^ 
nm  nUogoA  mofligoiiot  of  tut  aofoa^nl  Ia  tito  oi^OT'^^tloa  of  n  ioi^ 
»«t«iiel»i;Ui  e«no<S  «M  tHvon  lay  tlio  dofoiiiiiiit.    Tlio  %ooi^mt  out  of 
mi^h  %%»  »\iX%  eirotOf  oooiiTir«€  mi  M^jr  13c  19S$«  Bony  tlio  soutHoiuit 
■mwmw  of  Siot  t  stuto  otrooto*  Ir  tlio  oity  of  O^iotgo*    fko  tvi«d 
%%s  %f  Ji2f7«  irbioh  t«tii3nMd  a  vof^iot  In  fmvor  of  tlio  d«foa^»ift# 

rimiatiff  tofltifiod  to  t&o  offoot  ttint  oft  m^y  xa^  I93$c  im 
l«o§ii«  .ft  pooooagor  ea  o  otreot  e«ti'  going  oorth  oa  St<vto  otr»«t«  la 
tlio  eity  of  9feiiOffigo|  tb^t  tlio  *tft«t  mw  on  oiiioli  pl^iotiff  ««o  m 
PM«oas«ry«  o«i«o  to  ^  »%&p  on  t&t  ooutte  ol^lo  of  Slot  ttreot*  nM  %hA% 
%h»n  tho  front  of  tho  otr«»<st  oar  lft4  sot  piroooofi«d  ^oyoodi  tlio  ivuiidiig 
Xino  oa  tao  ooata  ol^o  of  51st  otrtott  tn^t  ^.ft«r  tao  otrort  mt  hm 
•top|Ni4»  pl^iatlff  tt«p|>od  off  tao  front  «ii4  of  tlio  o%r  miwt  *^«too4 
taoro*»»  f»ita«r  »%ai«i®  *  mqivo  to».oltwr4,  or  fe»»*r4j  tiisit  tt  tii*.t  tlao» 
lio  mm  otantlng  ««&oiit  IS  to  S0  laojioo  o%tt  of  tao  Oi^st  rail  of  tao 
aortaaoiUKl  otroot  o%r  trmokat  ta^t  ot»taoalf  no  win  fcaooko^  uaoonooioiiOt 
mnA.  tatt  ao  aftoroorA  rog^inod  ooaoeiononoos  in  tho  er«vl4lont  Moopltnl. 
On  or««t-o»t«iajitio8«  plmlntiff  t»»tifiodg  in  «ii^otnnoo«  ta^t  tao 
•ooi&ont  a«i>poiiod  at  ith&ut  5  o^Qlook:  in  th«    'fteroooaj   ta?it  Aftor  ao 


Stvt^f^ 


..■i:J^^^ 


•n» 


^889  .A.ises 


4|Mf^  tti»iii«X4  t^f  Jl»««ttirt  rn—tn  wmA  •#  iNt*£i«  M91WR*  mmw— 
ixKJMl  Mft  tJiM  «$Sii  «£i  t(S»  Jl»  *•««»•«•  «ft0«l4i  fl'livt  tilt  ^tM» 

mi  tiw^H  •#«#!  fl»  iftvM  yii««  «iM  l-«i>tt»  m  m  ««iffM«a«  «  «■«••« 

M  mm  tlt$mlMJ4  tmUm  am  \w  #»•«#•  MM  #«il#  |«|««iJ<l^  ^«  t^^»  «<(^ 

#«^  AM  %H9vf,tmU  \m  0  1»  if<rtf««  «4t  mm  %m»%  a  mi  mtmm  ^tn^mmma^ 

^t^Umi  «^#  tmyttl  fc»»»wi<«>  ^«  itAil  ««o  #»«<#•  t^t  l«  Mmtt  til^  A«trtr 

AMI  mmm  #•#!#•  M[#  t»ni*  #«il  \fmmmf  »tX«  t«  •li»  il*«»«  *4#  M  Mii 

»••#•'>  iM  tarn  mtU  U  Htm  tmrtl  mSi  Uo  ft««qr«#t  nitftl^i^  .Mttciot* 

«Ma*  #«ilt  t*  t4rf#  )ATir«Mt  mm  bum*mmm  mmti  0  i^OMm  t^ilmm  ««»vMlt 

mMi  U  Hot  #•«•  Ml#  !•  t»ii9  ••4M1  Oft  •#  •!  tiNMrn  t«l*««#»  •i'v  M 

^unnmtm  $mmktm9t%  mdi  «I  »tMWMl«MW«  »Mii««Mt  M«ir«*#)«  •«  #«<»  AM 
•if  ttfla  fiHW    iOT««lin>  Mit  Ci  A*©!©**  1  t»t*»  tji  *MMq«l«tf  ••••'••• 


g««  nff  tlM  •%*«•%  ««v»  1i«  «t6(»d  atill.  for  ftpproxlfltftttly  fir*  w  alx 
••eolidUii  tli»t  h«  tMa  0AW  »  trmak  wooing  »%  «  <li«t«»aii«  of  mpprwxX* 
•»t«ly  T6  f««t  frwi  JSita,  tli«t  tli«  tnwk  w»»  ««%  la  th«  car  tra«t, 
ftsA  tli^t  It  tuvwNi  «fiii%  ^m  it  oiMiM  iritblii  tS  f««t  9t  tlic  ftYMfflasi 
^^t  h9  mm  %Hit  Sui«k  ««r  i^mh  it  w»t  "ilt^ot  Sd  f««t  l»«r<»iid  tH*  trttttli, 
1IM«9«  KftUftwiTt  »>  mltmmt*  pTvAm^mA  on  th«  tibial  sa  iMUftlf 
•f  %TBm  plftintiff*  t»»tifi«4»  iB  «wb«twii©«  tfe  t  Ut  im«  ^  witA«»»  t© 
til*  «»oid«at;  tkmt  At  tut  tin*  «f  it«  <»e<mrT«B0«»  ti«  ««•  ttaadlag  at 
tka  ac>rtliii«at  ooira«r  ef  i»X«t  %ad  itat«  «tf««t»  ata^r  th«  <mft»«  tad 
tlif^t  it  «ooiiTr«a  b«t»««a  4t30  futoA  3  o*oI«9k  @a  tb«  !!tfl«7iio9a  of  Mftjr  is« 
199S|  tliftt  tlie  witB«fl9  st-w  tht  8t3r««t  eat  ffoa  whiefei  s^l-^iatiff 
tiXi^tad,  »top  «ire&  witti  th«  drag  «t«f«  imildiiag  liaa  oa  th*  toatli«ft«t 
oornftr  at  Slat  mm  St«il#  atYweti  tlimt  v^^n  %m  atvaat  otr  ?aIU« 
aw^  aftat  flaiatiff  M4  nliglita4t  a  trunk  a^iaa  batwaea  Ihr.  fmft 
pli^iBliff^  aad  t&«  «»^»t  mti»  of  itmta  atr«tt,  »i¥S  tl»'»t  tli«  «utoaa1»ila 
aaaa  aiaag  »9A  taa  ri|!lit  iata  pl€iiatiff«  aad  tli»t  ut  tUftt  tiaa*  plaift* 
tiff  wsiM  •t^aiiiaf  «ri#it  aUSTt  M  gat  aff  tbe  »traat  a»x«  right  ia 
tlia  aitaa  plaaa;*  tk«it  tlia  autaaabiXa  i^ion  ttriAalt  pilaiatiff  «%ai>i^ 
aftar  it  9t99b9A  Slat  atr^at  «t  a  ^oittt  abaat  X»>  faat  froa  t^a 
»arth«%at  aoraar  af  tJia  tw©  atraataj  that  at  ttia  tiaa  of  tfea  aooidaat, 
tlia  nataa^iiXa  »-fta  trm.irai.iBf  %t  a  afoaA  af  4i  ta  SO  aiiaa  sta  h&wt  tmA 
aaa  8tr«»44liBg  t)»a  amat  tttlX  of  tl^a  RorthlMnait  atraat  aar  tr<»ak;  tkat 
tM  KtttaaiaMla  «^a  a  Suial  witli  two  paofla  la  it;  tlii^t  tiia  aitatao  vaat 
o?ar  ta  gat  tM  l.iaawNi  wmOmt  of  ttia  ei%r  i^tilo]^  straok  tiM  plaint  if  f« 
aatft  tlMit  tika  n^a  alio  iiit  plaintiff  took  pl«iiatiff  ta  tha  haapltftls 
Hiat  at  tlMit  tiaa^  tlia  ]»Iaintiff  w%9t  uaaMkaaiaiaa*  «a4  th»X  tlia  witaaaa 
a«tiaa4  tAaod  9m  pl«Atttiff*a  f«aa«  mad  tk%t  ba  had  aarar  aa«a  plaiatiff 
1»mf9V'$  tha  &aoi4amt»     Ob  oraaa*axt«im«tioB»  tliio  witaaas  t««tifia4 
ta  tka  affaat  tk^it  at  tka  tiaa  of  tl»a  taaidaat^  aa  had  }mm  •taadii^ 
Ml  tka  9M^tW0t  t9t  JKkaut  fira  ttinut^a*  aaul  tk^t  ko  »s«  «ao  aaa  gat  off 


»<»«#  «••  ftH^  «l  taw  ikfii'  :f«iritt  t^  # ;4^#  ^ttl  m^'A  ti»«t  tT  iJ;«#j«« 
tial»a*f«  Mfi  1#  f»«t  Qt  fil>i«iw  ta««  tl  •§4*  t»«Hi  Jbamot  #£  #4if9  ton 

•#  iitf»i^  '«•  Mi  9  tit  •m»t9tm  Ai  4b«l^itt»*t  «t  Mit  1* 

|»  B*ite*t«  •#«  9M  ^mn9Tmf*99  »ti  1t«  tHlt  •at  t»  t»dt  i$m9»i9%M  •^t 

t%i  <f«iihr  iMMrt  tfW  ^•mttn  icff  ««•  «9«MrtflMi  «dir  $^t  ift9til 

twittmu  ^M  m  9ttn  ^Mtuni4  ffimt*  prt*  tm  mi^  n^v*  «¥•#«  ^^iviiiU* 

ftftUUi^  5ifi«  #M«t»  ««»  ttiMiW  t'<r4#   liNtwt.ie  »f^m  Attn  inOi  t«  ««i«lO» 

•XX^mMv*  Mt  tMlt  iMr  ««t»Yt4i  •#««•  tft  «uw  «u>t  Mt  mm  «tUteJUii« 

-«i»x^  '«9»it  ii>tf^  t9  t«rt  i««  «ttii»a«lt  •^•■^  t4M«  ««t  Atfu^  «»«i«  m«« 

mM  tiMt  ft««  #••«#«  tjlt  tU  ««9  M  <ii«Ar  #ilM^*  9aiJMi#«ii  •«•  tli# 

M^*t«  i)iMi4if  jf*Mt#a  if»JUi»  •XMMMtutt  pi$  i^di  •ittaiU^  *w»«  MTt 

M»  luvft  #*i«  tli  »««<«  mim  »  tf^  t%^tm  tmS»  MNl«9t«  U  t*tU 

«MnM»M  •«#  t«  •«!#  Mt  #•  fA^   ;  «»-»  Aitt  1e«  tWWMK  .4NW<IW 

tea  t0«if  ««  vtli*  e9  •$  U  \^  lM»««r»  »  tA  )^ii»ir.«irt  •«•  iJUrfiwiUm  •## 

t«4t  tio««t  «*•  *««i(f«  lMM»i«H*A  •ir#  t*  llxff  #»«•  tirt  tli«i£i^^iMt«  iMr 

*pmff*ir  %f  \ti  mi  vitro^e  tmf  att»  tf»li^  «  »»«^  ujmmmm  mt 

jle»#«  ttit#ai«I«r  tlif  #«i4r  wm  Mit  «^««t  fiMII 

^^*»  #^  AM  M  «M  «i  M*  ten  g««(lMte  •**%  t*Nte  ««^  *^»*  •**  •» 


s 

it  ««•  »b»ttt  13  f««t  fr«»a  plaintiff 9  sad  tliat  M>  tliAft  saw  »  trsok 
trftvtliag  aortli  l>«tw<*«»  tli«  i^iftinliff  »»&  tn*  •%•%  ourli  of  t)i«  «trt«t| 
nmi  tliat  after  t)ui  Eeeid«iit«  and  ^ft«Y  t&«  dtiiok  oar  whloh  struAk 
tlM  i»i«iiitiff  imil  ®Tmtmd  iX«t  ttrAet*  t)Mi  dtyivtr  of  in*  IHaiok  omr 
etuMi  liftAk  to  wiitro  plmintiff  «a««  tmd  tb^t  tbo  I»«t  ho  saw  of 
plaintiff  vao  «^«ii  lio  »<)•  driTOft  ftwny  in  d«f«atii«at*o  o»y« 

aovtvviAo  !!«•«»•  R  vitttooo  on  b#bi»lf  of  plaintiff,  tootifiod 
tliAt  ftt  tlio  ti«tt  tad  pi«e«  ia  ^aotioa  olio  mm  oa  boar  v«ir  )so»t  froa 
vailtt  tad  tkst  tlio  oto^pod  at  tho  «outhdaot  ooxnor  of  Sist  <!kad  sti»to 
otTtoto  v^tias  fojr  tbo  ty«ffio  to  pmn  tliitt  olio  oav  tlto  otroot  ©*r 
00*0  «a.eas  tad  «»»  a  ata  got  off  tbo  front  tad  and  os^w  Hia  otmad 
«bor«  f«t«iag  iroot}  tUmt  tM  otroot  oart  ««t«ft  otoppod,  w^o  oroa  »itli 
tho  Imlldiog  line;  tliat  »bo  «««r  a  trunk  %ad  aa  %»tosobilo  ooaiag  fro« 
tho  »otttb«  t*i*  aatoaobiio  foUoviag  t&o  tntokt  %hf*%  Juot  b«foy«  tHo 
aooi^oat,  ilM  oov  tuo  awtowo^iio  tara  t©  tho  ri^lit,  tli^^t  tuo  «ntoiiobilo 
whleh  otriiok  pitintiff  mn  wit^  ono  «lio«i  oa  tl»o  tT^ek  oadi  oao  ^o«i 
oatoido  of  tuo  tr%.^  #j^  kmookod  t&o  mm  dooa,  and  tlist  tbo  ftatoaoViXo 
ptttooodod  taito  %  diot«&ao*  boforo  it  ota^^od  ia  front  of  »  dry  goada 
otata  oa  tho  nortbo^ot  ooraar  of  &lot  %aA  $t»to  otroot.    9a  oraoo* 
oxoaiaotioa,  s&o  t«atlfi«»d  to  t&o  offoot  tJi^t  Mr.  rr&f^  tHo  pJloiBtiff» 
o*o  otmading  ri«i&t  wli»ro  h»  mm  i^aa  1m  gat  off  tuo  otroot  o^r  whoa 
IM  aaa  otraek* 

^ona  rootor*  a  witaooo  for  tko  pltintlff,  ttotifiod  to  tko 
affoat  iihnt  nt  tho  tiao  of  itio  «oeid«nt  la  ^aootioa,  lio  ooo  oolkiag 
aoat  Rorooa  »t»to  otroot*  ond  Hod  otop!?od  for  tr^ffio  at  tlio  northooot 
oomor  of  ilat  oad  «t«to  stroot*  ftnd  tfe^t  feo  oao  a  aan  got  off  tka 
fraat  oad  of  tfeo  otr«ot  oar  «oia«  north  tshoa  tlio  oar  ot^pad  at  tlio 


Am#«  Mid  «M  *••  *••  tmrti  t^at  n«  ittQn  wmi  «  v»«  ta«  w»i»  ^"^ 

ili4ii«»tff>  «dl  <    «Chit  ^nM  of  ff««»  »iltf9iM»i»»  «lil  tr««  'iNSi  «la**l«N|W 

Mfcr  MA  M»  t90f*  9At  M  i»Mfei  tm  Mta  mm  mtmlifM  JHiirv#»  iMMiter 

>«Mtt»ii  Mt  I  Hi  tM«  tmmmi^  mmm  mAt  ^vtmom  Imw  «m«#  Mbt  !♦  •»!•««• 

c»dl'«  r  -o  #!»#«#•  MU  !!•  #«t  M  «t*i  ••«  an  •xMtw  M»lK  »«aA««#«  MW 
^Ui^  •»>•  ^  ^m»i$nmp  mi  natkifim  uit  lm  mmX^  •!»  *«  #MW  f#<il»» 
•ja  #a  M(|«#ft  «J»  mdi  Mito  <tw«i  «a««  «*t  #•«#•  «*  ^o  ^*  *>•"* 


•outb  side  of  &Xm%  and  Utnf  ttt««t}  th^t  b«  ««i»  ttat  truek  tura  •":>«% 
o&  Slat  street*  «iiid  o^w  the  itvtet  enf  poll  ciA^ftd*  «»d  tltat  at  tbftt 
tl«»»  th«  ?tijto(&c»bil«  irse»  i»«iiiiig  rig&t  behind  %M  ttuok,  $iad  tli«t  »• 
t1i«  truofc  tttTMd  ««.•%«  tiu»  ftntofliDNblit  eut  o^it  freii  t^tblnd  tht  truek^ 
aaA  tlmt  It  **(iut  right  into  thia  mn*i     tli'^t  tb«  «uto««l>ll.«  e^tt  mtt 
fy«ii  l»«MM  t!i«  l«ft  flid«  df  tM  tYui»k«     tlcilft  «ltii«(i«  tftttifltA  ^ft% 
Iw  (i«tltfcirit«d  ttim  ffipttd  of  th«  aix%e«6bil«  ut  th«  titM  to  tM  fy«tt  4# 
%•  4&  «Uo«  %n  hmxTi,  #JBd  that  aft«r  ttat  seold^nty  tlia  ^utcwobil* 
vliioli  ttruek  plftietiff  «rcHi9ed  iXtt  atr^tt  «nd  stepped  tire  d&er« 
a«rt)i  0f  3t^>.t#  ttrf«t«  ^nd  th.i^t  aft«T  t&«  «09ia.tBt,  th«  ritnett 
ivftgjfid  til*  pl^iittlff  from  vtit«T«  si«  veis  stTu^k  »vtr  t^  %%%  ««!%• 
fills  vltaoan  %X«o  tsstlfted  to  tl&«  eff«<rt  tl^at  whsnt  plaintiff  vat 
«|ii^M>)k»  ^«  ^G^y  v««  thrdim  so  )!il»  h«%d  ttrwok  %h9  w%  r^iX  &f  %h» 
aort&botmd  tmelL*  «»jid  tJb^t  !^  «»«  aorlag  H  9t  Id  f««t  froa  tkt  «rfMi« 
v«llc«  tad  tl3>»t  mf««r  pl%l»tlff  got  off  t:ii«  itre#t  mr  im  did  aot  a»f« 
la  mxf  dlr*«tloa  l>«for«  no  wmb  str^ok* 

«r«t««  erotm,  #  wlta«9ff  |sr©da»«d  br  piftiatlff^  tsstlflad 
to  tiio  offoot  tli^t  am,  mf  xa^  Xt$B*  tiio  diit*  of  th«  iio^ldoat*  no  oftir 
m  mm»  got  off  tho  stroot  our,  a«d  tii«t  at  th&t  tlao,  tlio  witaooa  wnm 
oiaklag  ««oot  oa  5X«t  «tr«««{  tlint  im  mmw  tm  truok  vith  ttoo  trmlXor 
&ad  tlio  lutotto&lXo,  ^«j!id  thj^t  %m  leitt«r  *mkt  lato  him  and  wnt  into 
Ills* I  that  at  thlo  tlmo»  tho  wltaoos  «m«  oa  tlie  ooatlioaot  ooraor  of 
tiot  ««d  3t»t«  otrootf  «.Bd  tMt  after  tii«  ata  wo  otr^ok,  tho  wltaooo 
holpod  pull  }ilB  to  tlio  »ldow«ikp  aad  woat  to  tijo  koopltaX  with  hla} 
that  at  that  tlao«  hXood  who  mmiing  4mm  tho  tor^hoad  of  tho  aoa  oho 
v«o  struok.     fait  vltatoo  »Xoo  tootlflod  to  tho  of  foot  th%t  ho  hud 
aovor  oooa  pXirlntlff  prior  to  thlo  tlao,     &&  orooo-oxoalmtloa*  thlo 
vitaooi  ttatod  thtt  Jast  prior  to  tho  ftooldoat,  ho  «%t  iraltlag  for 
tho  tnaok  atad  aatoaohUo  to  p«oo« 

Oofoadoat  totttiflod  tb«t  Isoodl^tely  prior  to  tho  tlat  la 
qwiotloay  h«  hod  hooa  drlvlag  aorth  la  %m  aortl^i^und  otroot  oor  tr^^ok 


Ik 

«ltavi}  •<#  bf'-^^-'  "•— *    '»'•*  ♦if;^-  >.»*.,..,...v>,.u-.  .'«.-«.  JNMmf^  3llt«'«*  •lit 

♦tut  fn9  •Xi** -<>«■.« ...>^'    -«v   <''t#     {*«<•»  %idi  «!««  «  '^•"      *'   t-'di*  iMWi 

•••iitiv  ^rft  ,2i»flT#t  'f  tscis  :::r;j  v. 

«^v   A«Mi    M*    1«    ftr»d«!^TOY    t/fl    aval)   ^XiJUUri    •««    IWQAa     (W'^<. 

» 

0l   Mill   OK*   o*  totzq    xl»i'itimi^ 


f 

of  9%»te  street  fron  &3th  to  ftX«t  street,  %M  that  hjt  did  not  •!»»«■ 
Mm  ttp««d  »t  «zqr  tin*;   tbsit  !»«  )i«  paas«4  5Biid  atr«tt  geine  north, 
Xh^V  m-»  BO  oat  »b«ftd  of  hi«  tt.«r  en  8ttt«  etf««t}  tlksat  «it  Slat 
«tr««1i  !!•  saw  a  l>lg  truo'ic  with  »  trail«T»   mwA  tHat  tlui  i^ltMts  nX«m*A 
A#Mt  til*  si>«ftd  l»«for9  9te»»ing  &X«t  «tr«<»t$  tbat  ta«  a^w  tiift  truak 
•i«p»  ftiid  th»t  tlien  ii««  thft  «lt«i»«t«  v«&t  a^ad;  t)i»t  ^a  h*  emit  up 
to  61st  ttretty  h«  did  not  «••  m  ooloxed  amn.  (th«  pXaiatlff)  fltminHne 
on  til*  right  imod  sld«  ot  th«  tiorth  bound  t7»ek«  or  «n  tb«  or<Msw%Xli( 
that  h«  looked  lA  «1X  dlreetions  to  ff«e  If  ^Ajrhody  w^9  thero;  tlMit 
th«  firot  thlAg  ho  luBMhr  of  tho  udoldoot  «a«  ntton  his  vlfs  «%ld  to  hla, 
<*Tott  stTuok  sotBOb^y*;   th«t  until  his  «lft  oallod  his  ^ttsntlon  to 
1^  ftittt  that  hs  hsd  straok  soashody,  h«  was  not  tsmrs  of  this  ftot; 
tkst  ths  wltBSts  took  plaintiff  to  the  ProTld«at  Hospital  fit  3?th  I. 
Bosrhom  strssts}  that  «hsa  hs  vsnt  h^ok  to  whers  ths  plaintiff  «&» 
lying*  mft«r  ths  «oold@nt,  ho  stw  et  msushsr  of  asn  thsr»{  th^^t  ho 
oniXlsd  ths  i^lKlntlff's  hr«'!(th,  mtd  th%t  f»l«lntlff*«  hrstth  IndlontoA 
that  ho  h»d  h«sn  drinking,     fis  further  tsistlfltd  to  ths  offsot  thst 
lAMtt  hs  @aaio  up  to  Slat  strssty  hs  oimbs  mXnoet  to  ^  »top>^  end  thrt 
vlMMi  ho  0ro»i9«d  5X6t  strsstf  hs  «%s  eolng  hstwssn  XO  or  12  slXss  aa 

hOttIF* 

a«rtruds  lisXOn   ths  »lfs  of  ths  dsf«nd<)nt,   tsstlfled  to  tho 
offsot  thatt  St  ths  tliMi  nM  pXaos  in  qusstlon*  hsr  hush'^nd  ims  driving 
ths  sar}  th't  thsy  st^ysd  on  ths  strstt  o«r  tr%9k  until  the  aooldsat 
in  «m<^stlon  hapf>siisdt  th««t  as  thsy  «i»pro«ohod  SOth  strost,  thsy  w«rs 
not  sicessdlng  15  niXss  urn  hour*  bso^use  of  ths  fi^ot  th'tt  thsrs  sns  s 
hig  trusk  eoadnf  froa  ths  oast  to  ths  «ost«  s^ad  th%t  thsy  sXowsd  doom 
foot  tho  truok;  thnt  thsrs  ims  no  truok  %hs$id  of  tho»  on  Otats  strsst 
«l»  to  smd  InsXudlng  the  tlas  of  ths  soeldent;  that  shs  did  not  ass 
pXslntlff  standing  nt  ths  right  hand  «klds,  m  dlst%nos  of  «^hout  18 
Inohet  off  ths  ssst  r%lX  on  9tsto  strsst;   th?t  «hs  s««  nobody  standing 
thsrs,  mnd  th^^t  plaintiff's  brs<sth  sasXlsd  as  though  hs  hsd  bssn 
drlnkli^* 


«i(#«M  a^«a  t*««>K  taSft  *M««i  ini  t«  i«tfir  fMit  ^  i«  m«q«  9Mi 

9ail«u#*  (mijUciq  eii^)  «fMi  ibi9i«j;««  J»  «•«  t<«  &tib  »4  tt^^ii^ff  ^ftXS  o^ 
|iX*«»Mn»  •4#  4W  «4  «iltM#  JNuii04f  UnwMr  •^i^  t»  »^ia  !»««  ttf^T  Mlt  m 

otf  A6i^««r^«  •liL  l»U*0  ttl«  ti^  Xi^lM  #«4»    |«t^4««»l»  ^<W«#Sl  fiwif*' 
;;  I   »i4^  1«  #t«««  t«s  <u$«  tit  «tk9C(«K$on  :f(»i««#«  i^4  «ft  I'<mI#  to^^t  «Jlt 

4^m  tXAtstliU^  iMCt  »t44v  0t  iflLWf  ««?>  4v<'  ^»!^(t;r  4»^««i^|«  ii%«h:('3M»«S 

«el  tj>4#   i.^r-^'fii  iSL.te.  tc   '.3Kf*s«i(  s    .  jln«i.i«»,*  »44  ^»tl*   «Sivi)|X 

ic4#  4]9«tt*  t^.  w         : ';  ij^«ft#  Y84«tiA  »M     «sAi4a<£vi»  a#«i  Mif  im{  tft4^ 

t  9*^^  •X9dt  $fi4i  Hm\  tit  \9  %mi»—ii  «Too<f  ftffi  it»Xi«  ^esro  ton 

AMft  »v««X<i  ti4#  #*4«  iMMi  «Mfl»v  «  i«^*  •«#  ««>«^  10IM*  «urtt  8M 

ti^wtt   %9vtn  ««  »«4»  to  b9,%4^  totnt  tt«  t«w  »it»lli  >««t   »d*  «•! 

t»«  fM  hlh  #tfft  Atf^  to  <nil#  »Af  ;^i»ifi««i  lMr«  «#  «ir 

«••(<  f^'4  M  4^i»4^  W  K»«XX«aM  4#^*ttf  s'ttl  ,^tft4» 


%9  «hf  effeet  tii^t  on  K«T  1^*  IdS^^  h«  ooa4u9i«d  %  fftiit  utaivl  At 

the  north%««t  oornftT  of  &I»t  iiitid  0tnt«  stredtt*  «>■«&  tH^^t  ]il«  vtUMA 

»a«  at  th«  eu]i»i  tli^t  ««  th'^  t  dRy«  tE)«t««ta  tli«  hmatM  of  6  %id  fttSO 

•*oI««k  la  th0  ttvanlag,  ha  waa  ataiutiag  at  lila  fruit  ntnmSL  »nd  aaw 

an  a0«ld«at;  thiRt  lia  s««  a  s»»  runnlag  from  tha  Aorthaatt  oorflMT 

aoroatf  eaadlBg  tawnx'd  hiai*  .%ftd  tb»t  ha  waa  «  ooiored  tm.n^  sail  tik%t 

UiK  RMi  r^n  lata  an  autatteblla*     Ea  vrtt  98k»d  tbla  ^tiaatlant  **(!• 

faa  tula  seaa  alttlii^  at  tUks  tabla  tha  »a]it'     "ik.     I  till  yeu,  t  den*t 

MwtalbaY»  i>aasu«e  Z  didn*t  ga  ovar  tbtra,  tsaonttaa  I  did&*t  h^r% 

asgron*  to  notiea  ajr  stand  «hlla  I  want  cyvair  thara  to  i&Tfmtlg^ta.* 

fia  fuirthair  t««tlfiad  to  tha  affaat  tlt^t  ^a  i«i»n  waa  TunalBf  f-s.at« 

aad  %hh.%  at  thirst  tiaa*  tba  stutomoblla  w^s  100  fa«t  from  tiia  oonuir 

•f  5Xat  wbA  St%t«  atraatd*  folng  BortH  on  tha  northbound  tv^ok* 

A  wirittaa  aotlon  for  %  na»  trial  vm  flXad,  Ia  alLle]i  It  la 

•l^iirgad  that  tlia  Taxdlot  la  aoatr^ry  to  tha  sa^inlfast  walgfet  of  tlM 

arldaaeay  and  1%  «»a  aXao  iirgad  in  thla  Aotloii  tliat  a  naa  trlnl  abould 

ba  graati^d  baaauoa  of  aavly  aiaoorarad  avldaooa.     fba  «ffld%trlta  of 

famtr  paramia  »«ra  fUad  la  aapport  of  tha  isotloa*  aad  la  aaefei  of  t]M« 

tha  afilmat  atataa  that  at  tha  tlttO  and  |»Xaoa  la  <S!«t«tloa*  Aaa  Ullllaaia, 

tba  only  dlalatera«t«d  witaaas  offar^d  by  tba  dafi»a!i%at»  did  aot  oparato 

a  fruit  ataad  oa  tba  aortbaaat  ooraar  of  Slat  sad  Stata  atraata*  aa 

wlUlamo  tavtlflad  tb^it  ba  dld{  alao  tb  t  «lUl»a«  mM  aot  ^rasaat  »t 

tba  tUH)  of  tba  aooldaat  la  Quaatloa  aad  oeuld  not  bava  alt»ia«ad  tba 

a^tto.     A  notloa  was  auida  bara  to  atrifca  tba  affldfi^vlta  fUad  la  oa^port 

•f  tba  Motloa  for  a  aaa  trial*  ablitti  aotloa  aaa  raaarvad  to  tba  ba^rlag* 

Tbt  «»ti«i  la  daalad* 

rva«  tba  abftla  raoord,  iaoludlag  tbasa  <tffld8Tlta»  «a  aoaaXada 

tb»t  tba  oourt  wst  la  ^rr^r  ia  deny  lag  tba  aiotloa  for  a  aaa  trial.     Tba 
Jadfaaat  la«  tberafora,  ravaroad  aad  tba  oaaaa  is  ra4M:adad  for  a  aa« 

*'^*^*  wpmmm  am  ukaxoio  for  a  m^  trial. 


rj>f*vr?;  ;;/    T-^v 


-i  Ion  %jn  WIS/  ■      <•'* 

^VMttf*  1^  *«^tl   tilTftibitla  j»<i^  a>««4  Aft  »mm 
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MM'U  «•   SIMS.    fHAMlU  I*   STM|SXT  and 
^siiMaa  uaa«y  the  flrmpM*  ia<i'';pt3rl« 


▼• 


^pp«lll«»^ 


Ai^p«XX»dts« 


292  I.A.  63^ 


ji».  «j«8f  laE  UAU.  mhimmn  am  onnim.  or  mt  mvm. 

'09t9n<imn%M  ftfi^Al  fro«  »  jMgawat  mit«ir«d  agAlsvt  thitm  Ia 
tli#  Oiroult  Oourt  of  Cook  Oematr  en  O«tol»eir  9,  1936*  1&  ka  motion  to 
f«0i«t  )fctt078ey*»  f««a  ».ll«g««S  %o  b«  <lu#  fvo«  d«f«iitmiita  to  plain-' 
tiffii*     fb«  judgaio&t  WHO  «A%«T<id  en  tbo  irerdlet  of  n  iuirjr*  i3«ftAdfiat« 
Otto  0.  Li^t&i»r«  i«  tlio  owAffi7  ©f  tlMS  tightfi^T  ^Itllaliliig  aoapf^njr* 
m  ootpor?^tloii«whi'Oli  «itli  ilglitnoY*  k«(l  beta  »ad«  iii|itN(l%iit«  ia  tk« 
&«f«rior  Qimtt  of  aoek  a<mAty  in  a&  motion  ^k'^xglng  liboX*     fbo  llt»«i 
ovJLt  «%«  brou^t  %>]r  tho  ttmml  @\iUd,  Xfio.*  a  oor?or«ttlon«  agmlnot 
tM  tuo  d«f«aitent»«     Plaiatlffo  %i«  t.  ,p«trtneTalilp,  «®n«i8ting  of 
Eiwitt  ss.  3i«ii,  FnsnkllA  il*  Sisf^aaiKy  sad  baiter  arevor,  undOT  tl»«  flm 
AtiKO  of  Siiiiif   atra&Mky  ^  SiroirOT^  ^ftd  mv9  osgBfed  in  t^o  pr^otioo  of 
Imwt     7Mo  film  cl«f«»<l»€  tlio  two  <i«f«A«li%»t9  is  th«  liMl  o«oe»  and 
tiilo  mit  it  to9»^t  to  sf^oovftr  for  9«7Vioea  r«ndeT«4  ia  tl^^t  oaoo* 

Tinotliy  X.  iJioXiilght«  a  $itB««9  for  tit»  pXfkintiffa*  testified 
tiiiit  lio  io  «  «cail»«x>  of  %he  XXXieoio  h^ti  %h&t  he  wns  i^^daittftd  to 
praotioo  oa  Oot«l»«y  8,  19X.6;  tlif^t  ho  mum  pr^otieing  Xmw  »t  0<krroXXtoa< 
Oroono  a&iaaty«  XXXinoiSt  rmd  w««  eXootod  @tftte*t  /-.ttomoy  of  arooM 
Qmmtf  itt  I9i0  <snd  ro«Xoetod  in  1134$  thnt  bo  tlk«T«i)^ft«7  prmotiood 
U.m  ia  %9»t  St.  Louio  fOF  %  period  of  two  yearo,  a»d  tli%t  ifto  tboa  oaao 
to  Obieskgo  *Bd  b««»«o  K)s»eoimtod  wltli  plslntiffo*   tXtm*     m  furthor 
totttifiod  to  the  of foot  th^t  ho  h&A  kootm  tho  dofoadaat*  Otto  0, 
hk^tn»t  atnm  X938«  hotwooa  litieh  jroair  «4id  X933*  ho  had«  oa  hoh<>«lf 
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of  plaiBtiffs»  attended  to  TmrlmiMi  mmtfwt  ft»t  Llfg^wtti  %k*t  on 
Mo-iroMlioy  Bl»  Xll33«  I.lglit)Q«r  omilod  1^1«  vi%fiO»«  Isf  toiejitoiit  m%  ftboot 
4  o'eXook:  la  tbt  ftftC7ii<»on»  »n)A  iafosiMKl  tfeo  witnoox  tk^^t  ho  bftd  % 
3.»«rmiti%  Willi 0)1  wmo  ooning  OA  for  tri%l  on  Movoabor  23«  1933,  aed  tli«t 
oaot!i«r  l.«i^«r  im.d  fllod  an  %o.owor  for  ilghtnnr  in  the  «uit»  and 
thiSkt  X.lflttnox'  r«qu»8%od  tbo  «ritQ«8a  to  ]rt|»r«soiit  liin  la,  t)i«  omoo* 
Wolniglit  t««tifl«d  tlimt  MgistAOr  tli«B  iiito7«od  tin*  iritnoon  tb^t  tlio 
tirmv«l  aulld  luid  o«od  Ula  foir  l.ilE^«l,  %iid  l^ad  oXiiaod  duf^geo  in  tbo 
oiaa  of  fXO»aoo*O0$  tli^t  tlito  witi»o««  »tat«4  to  ilgiiitnor  tli»t  ''If  X  tvy 
tliio  o«i8tt«  X  womt  ft  dtfi&lto  iiiBd*7«t9tiidl&g  \»  to  «li%t  our  fooa  vlXl 
^0«  ond  th^t  X-ightnor  t^akod*  *miXg  wli]rt*  n.nd  %k^t  t^o  vitaoso 
vopXiodf  '♦Booauito  yom  f«il«d  to  mf  ««  tirory thing  la  tht  os'Sjotimi 
oooo»*     tbis  Xsot  aiuiwtty  ima  objtoted  to«  (s^nd  objootloa  oTOrruJled* 
flM  oitaooa  tliOB  ooi»tliittOd  4»iid  otatoi  to  l^i^tsior  tj^i^t  *iatlie 
0  »&oiro«  o%oO«  oboro  I  li«d  no  wrlttom  «iirooai«iit  with  you,  you  Mat 
«o  out  of  IXSO  J&Bd  west  hm9k  on  tho  ^.rooooat*  th*  oval  aigr«««CAt» 
oM  X  hftvo  ^t  to  l&a:7«  a  d«fi8ito  .^gireeaittit  irltfo  you  on  i^int  I  wlXX 
Ohtrgo,"  and  that  tlgbtnor  tboo  aokod,  *fli»t  wiXX  it  feof  aad  that 
^o  witaoas  TOpliod,«$X<K>^.0O  »  day  of  olJe  ho«r«  out  ©f  e©urt,  And 
IXiO.OO  a  day  for  tiiao  opoiit  in  oourt}'*  tli^^t  sftor  «o»e  o'^j^otloa  ao 
to  tlio  :^ioo»  U|^t»or  sti^tod  to  tho  witxkoot,  *aXX  rii^t«  $»  olioad** 
At  tbio  point  in  tho  testiaiotiy  of  tho  «XtiMi««»  ho  produood  a  oomr 
of  m  Xottor  from  ^Xaiotiffo  to  defondioto*  ohioh  ««#  roooi^ed  1a 
Ofldimoft  with  tfet  oonttat  of  d«f«ndaBt«*  ooooooX*  sad  la  which  the 
foXlowiag  atatosoat  ymn  mdos  »Zf  you  dOttira  «o  to  roproooat  yoii,  wo 
•h«aXd  b«  gX^d  to  do  «o  upoa  «vt  rogaXar  t«rao»  ohioh  *ra  |X00,00  par 
d^iy  of  «lx  hours  •neik  for  tiao  »|»oa%  ia  propwratioa*  %ad  HSO.OO  por 
d«y  of  »ix  houro  oaein  of  ti««  *©twaXiy  «p««t  ia  oourt.*     Thi»  witaatt 
thoa  t«8tifl«d  to  th«  off«ot  thstt  ho  proowrad  s  oontiaaaaoa  of  tho 
XihoX  »uit  »gsiast  dcfead^ato*   mA  fiXod  %  dowurrer  to  tho  deeXnratioa 
flXod  ia  that  o»ao»     So  ttXoo  t«9tlfiod  to  tho  offeot  that  h«  adwiaad 


• 

tMA$  Asa  «  'S  TMhMviHl  «•  ^  aauUuMi  »»«  A«lit«  ttumtml 

fS'M  ««v  -'^iv  tuf'"  .-"  '.  '-r  on  li«i{  I  •*t«ite  «»fti?«l»  «l«<»d«  9 

X  tAJt  oe  t^t  iait&£»  «  *vAa!{  <»#  iog  vtrf^ii  I  htm 

•«  s«l#^*t^  aA«ft  ft\m  $tnti  "{^^i  ?;  *ati^  7*^  Y^^'  .'<Sl| 

mi  iiBwli»»w  Mw  if»14v  «»»iu»l>ir«t»fc  oi  tlrii^f!  ^iTiJ^i  «  1« 

mitmtml^at  mM  mt  ^^rr-.tmb  '»?*  •^^'^  ^^^^'-^'^ 


8 

«b«  dcf«ndant«  «•  t»  tHelr  d«f«]ia««  wi4«  &  OftMful  ftu^  of  the  1«« 
In  the  •«•««  «.7gu«d  tbt  d««u7r«7»  ftad  th««  afteT  «u«li  aygaatat,  th« 
%»lia  «ottr*  ftdT4«#d  th«  eouxi««l  for  piaiatlff*  in  the  llbei  «ult, 
tha-l  til*  d»«iar*ti©a  ^»«  insuffloiint,  »ial  tliPit  th«r«upon  oouas«1 
for  pl»lntlff«  la  th«  ilboX  «ttlt  obt*da«d  1««t«  to  »«end  th«  d»©lar- 
fttioAf  whl^  d»«lftr»tl0a  wm«  »atBd«d«  ftnd  th*t  tl»er«aft«»  th«  vlta»«i 
flX«d  pl«(i8  to  the  deolar^atioat  that  after  the  lihel  ault  «»«  et 
leeue,  lie  obttiaed  eontini»&aeee  ititm  tia»  to  tlM}  tli«t  finally  the 
•ftee  w»«  on  for  trial  oa  Ootoltei'  il,  19S4;   th«t  »  ^yy  wae  pyoeured, 
the  trlftl  lasting  oa*  dA]r«  »ad  the  Juty  r^turaed  a  verdlot  of  aot 
guilty*     Mot  lone  for  a  aew  tri!»JL  were  «<^de  by  oouaeel  for  plaint  if  fe« 
«hloh  were  overruled*     Aa  ite«ited  hill  »m«  presented  by  pl?iatiffe 
to  the  defead^oite  for  eerrloee  la  the  libel  euit*  ehoviagy  i^hat  pla&»» 
tiff*e  elaia*  eboee  the  ex^et  tiae  epeat  la  the  prepnratloa  of  the 
oaee  for  trial*  together  with  VBrimui  appesrmaoee  in  oowrt  %Bd  trial* 
The  bill  i»  for  servleee  for  ^  totsd  of  six  dsye  of  eix  houre  eaofe; 
epeat  upon  prejpartitioB  aad  Tarieus  appe%r«aees  la  oourt*  and  la 
edditiea  the  sua  of  ll&O.DO  for  the  tri&l  of  the  e^nt,  aakleg  «  tot^ 
•f  |TfO*00  for  eerrioee  olftiwed  to  hA-ve  been  rendered^     Xa  edditloa 
to  this,  the  eua  of  $33*10  i»  elaiaedi  for  o^sh  dlebur^seoeate  «ftlleged 
to  h!i«ve  beea  omAt  by  plaiatiffe.     the  tot!»l  bill  <>uttottate  to  |77S*10* 
of  vhieh  defeadaate*  oa  Jaauftry  10»  10M«  peid  I100»00»  le^^Tlag  a 
hftlaaoe  of  $873* 19* 

E^feadeate*  grouads  for  reTer«%l  are  th^t  they  did  aot  have 
a  fair  tri»l«  thi<>t  Iho  irerdlot  ie  exoee^ive  imd  the  result  of  i^selMi 
find  pre;}udlee  oa  the  part  of  the  jury»  and  tbat  ao  eontr^ot  wfum  provea 
hy  pl&iatlffs  with  defeadaate  for  wogr  fee*  to  he  pmid  beyoad  the  eua 
#f  |3L00*00*  whioh  vnM  peid* 

The  defead^aif  Qtto  8*  Ligbtaer,  v^e  the  only  vitnoes 
produoed  by  the  defeadaate.     Hie  teetiaoay  ie  to  thtt  effeot  that  «i 
i«voirt>er  31«  1033«   bo  had  &  fwreoael  ooafereaoe  eith  Kr*  KoXaiglit  of 


1 

,9lM  ittfll  #ii3r  ori  mt'J.ttHiRiii  to\  i«ft£ur«4i  «tfl  l»«Ki^A  tim»  l^i'it 

^•m#fll4Xq  T*t  I«Ml&tt«  t^  •!»>«•,  9rtflH«r  i.yjt-ti'   •■■■.;;•    .   -nv;,    Mi-:  ..;■•:.  '■      ,t.*Jl»^ 

■idi  lo  iNii  t«ir«q»T^  ^£t  ttl  #«»>7»  «i»lf  ^<&/»«»  ««{#  »9t<kjil'«  «xii^X«i  »*ttl^ 
4»t^9  9%vtd  tin  to  tf*^  Kit  t«  Xi»#-»a^  (^  to%  «i!s0lT'<t«t  vcl  Ml  XXM  «tft 

««l#iftte  ffl     mbm*tmit  mH  wwmI  •#  lM«l«Xe»  tt»oiTz*«  t«it  C-a«0@T|^  %• 

»«li9Xl«  stflM^vYutftlfe  ff»(t0  «gY  &4wii3X«  tl  0X.8«I  1«  su«  tilt  •aii(#  4# 

.fX««tTt  #1  HffifWM  XXM  iMi^i  »df     •aftl^iilffX^  ^  •&«»  MM  ftviiif  o# 

«  yilTw«X  ««y)«oeXf  ftt«?  «>^?:tX  «CX  t^Hi^t^^  ao  ««iiiiii&a»t«i»  jf»Xif«r  %• 

•0X«8T&$  to  tOfljiXacr 
•¥Jitf  #«ff  bib  xmdf  tfdi  ^-:  "T«Y  ir^t  •lmvmt§  •it««ft«tttt@ 

a»itM«  t«  #Xift*f  •if#  jINim  #vX««m»i  Ai  ^Xii««iP  •OM  «*id$  ^X»l«#  «iAt  « 

ajM  •#(>  fertrv<hij  fti*!s   *«f  6*  •«%!  xttB  tot  »tii*IHf*t«'A  jfthr  •t1:l#«liiX<»  Vt 

to    #^1«1M    t^:-'    ^*i*    •6«i*ti»ti^»   X#!AO!lt "t^t    *  fesif   Off    «Sfftl   cXK  fi^WMPfll 
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%1i*  Iftv  firm  of  31a«,  Stmacky  ^  3r«iir«y|  %^a%  li«  Axplnlnad  to  Ma  t)i« 

natui't  of  %h»  li)>#l  o«««  tn.d  informed  hln  tlmt  ho  hti^  r«««iT«<l  a 

•iMMeiui  thftrftia;   aX»o«  tliat  )i«  a»k:«d  itr.  M^Xnln^it  vliftt  It  votild  e^tt 

to  liATt  Ul«»  tlQlaigtot^  i)»»^«  tht  <i<»t««,  tb^t  KoHiiiglit  said  li«  would 

t«k«  it  for  fl(^.oo»  tn  t  t^«  witsfttft  toM  iioXAii^t  tk^t  h»  would 

••nd  him  %h9  $100.00  as  to«A  a«  i^  '*got  ^  littl*  miui%d*»  and  t&at 

or  i(o£iii#^t 
tbore  w)»«  notbiiig  «i^id  Isf  def«ad<9B^B.«  to  tli«  i>%]r««nt  of  1100*00 

for  <rr#ry  six  )i<mr  dsf  of  pr«p%rmtieft  and  IISO*'^^  for  on.oiiL  dia|r  of 

trial*     thio  witnoBs  ftloo  t«»tifiod  to  the    offftot  that  %t  tlie  tlao 

•f  thio  eoia!r«r»!%tioa«  tlk*r«  w«o  oo  »n«  ia  t&«  offio«  but  binaolf  %ad 

MeEolgfotf  «xoopt  owf  Of  two  Ifltvfort  «^o  o«4gtft  la  tnd  «<!«at  out  aOaoat 

Imnidlately.     H«  furtltor  toatlfiod  tht%  ho  did  eot  r«e«iT«  tho  lottor 

rofotrcd  to  ^  MeXidgSlilt  ^a  wi^ioh  M«lBi#it  Is  %U«s<^d  to  k$ir«  st^tod 

tUftt  a  ob^^rgo  of  IIQO*^  ft  ^f  of  olx  ti<mrs  t^.oH  for  pr«p%r«tion  %iid 

IISO.OO  a  ditf  for  trimlf  would  h9  tht  oliitrgo  of  pl«istiff«  for  aoxrloos 

in  t]»«  ottnn,     (Befort  tho  trial,  d«f«Biidaat  had  b««n  strTod  with  «, 

notio*  to  produeo  thm  origiiuil  of  tuia  lottor*}     T^lo  witnoos  aloo 

tftttiflod  th^t  h»  h»d  reQ«iired  no  it«isls«d  ^iU  for  plmiatiffo*   allogod 

sOFflMO*  fkltlkou^  th»  unoontradiotod  «Tid»iio«  io  tli%t  plmintlffo  did 

dOBd  his  suoh  HM  IttatMd  bill* 

tliOBfto  iurt,  %  «itB«oa  for  tli«  plaint  if  fo^  ».nd  mn  tttoraey- 

at<»l»w»  toetiflod  tli«st  ^t  %h*  tlntoo  in  <|tt«»tioa»  b«>  wa«  9sso«iato4 

witli  th«  fir«  of  ilM,  Str%n«lc3r  ^  irowor;  thrtt  hm,  tog«tlior  with 

aolnig&t*  voBdtrtd  sorvioto  ia  th«  libel  suit  nip^inst  Mr*  ilfliitnmp 

and  hio  fint}  th;^t  ti«»  tlie  witn«ss«  oxmninod  gtoaorandjs  in  kio  own 

Knadwriting  a»  to  the  time  spent  in  prepmratlon  of  tbe  trial  of  tlio 

mM«  mn6  in  oourt,   tbo  ajrpmont  of  doanrrero  to  ttot  original  doolatroi* 

tion,  wbloh*  <%ft«r  fiiingf  wae  ftneaded}  tbat  he  frect&entlr  dieoueeed 

the  oaso  with  itr*  I.i|^tAor«  ii&d  th  t  the  tine  eiiOttt,  aa  ebown  by  tbe 

bill  presented  to  li^jbtner*  io  eorreot*     tbio  witnooo  aloo  teotlfied 


^'iAtrnt  ,S^^^ 


-^•^  /  '  ■     JIT  ■-  ^  ':     rs-.'     d#    «« 

b9i 

it»««MXt  %l'  '     '*   \btut*m^  t  sar;«  ,.1&1U»    ,ii«Al 

Ml#  ttf  MMite  •«  «#ii»fjt  »r  t^  •£< ' 
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fhnt  hM  w»>  not  prtattnt  «li«a  ixwf  fULtr^fL^wmnt  rma  tmA»  b«1i«««tt 
Li^tn«r  t».it<l  ueKnii^t  fi»  %&  #••«•     tli«r«  1«  not  a  word  of  proof 

efftrtd  to  dltfuto  tho  elttlitts  of  pluis&tlffo  fov  tho  tiiio  opoat  In  tiM 
prop%r%%loA  of  th«  iTinX*  asd  th^t  tbo  %Xm»  opoAt  prior  to  tlio  txl%X« 
%re  w»%  oorreot* 

XHort  w«i^  tivo  ooumto  in  tlit  doolttrttioa  filod  in  tki« 
oa:t}««»  on*  lEt^std  u.ipon  ftii  oraJL  ooEtraot  tootw«®B  the  plaintiffs  AAd 
def«n^ant««  l)y  wliioli  it  i»  aIl«god  tli^^t  doftM^nto  »gr#od  to  psif 
l4%i».tiff«  |10CI»0C}  ft  d^  of  fix  'hm.t»  for  tlato  npont  in  %h6  propar^tioa 
of  tfeto  oa»««  iiM  |1SM3»«00  «  duty  fo3r  tiao  motM«Xiy  Mptmt  in  t]&«  tri«il« 
and  tho  athat  baaod  tipoa  Q»Biaftt^  MIBiJL*     thwe  ffi«m)»or«  of  tho  ahlo^ga 
Bar  'Wor«  |rr«dtii««d  %ir  pXaimtiffo  &&  %%»  inaostioo  no  to  whn%  vouXd  bo 
a  ro^ooa^blo  f««  to  bo  ol^^rgod  for  ^iaintifft*  RJLXogod  sorriooo* 
After  boing  toXd  n^^t  wero  eXsiaMiKt  to  hmre  b#oa  tbo  strriooo  rtudorod 
by  |tXmimtiff»«  osto  t«stifi«d  tbat  »  roAOOiiabXo  fo«'  womXd  bo  $X»OCIO» 
^notkior  ftOd,  %jeid  ^notbtr  #X»B@0« 

OofoaclffiBto  oXmia  tboy  di<l  not  bj%vo  a  fmlr  tri%X»  booauso 
of  tbo  f«itot  tbtt  in  ioiiitig1it*ft  ttttiitoi^*  isi  roXAtiag  ki«  ooirroro^tiwi 
with  tbo  doftiiilniit  tii^t»«r«  S.I  tbo  tiflio  JUi^toor  spoko  to  MoKmi|^t 
«atl  sokod  ioi:»i|^t  to  %nk9  @btffft  of  bio  ofts«»  Moi^ni^t  tottifiod 
tlimt  bo  toXd  iii^tnor  tli^t  bt  ««stod  a  definito  Rrr«iige»OEt  n»do 
before  iao  would  moooj^t  t.  r«tain«r#  b«o«»«o  »Xa  tbe  Oobosmo  oj^oo,  »b«ro 
2  b»d  no  writtoft  agroosont  vitli  youy  you  bomt  mm  out  of  IX$D«!!)0  and 
Mint  bmolc  o»  tbo  ^grooatont^  tbft  oroX  «!|tooaiOftt»  «»d  I  hnv%  got  to 
bftyo  m  defiaito  a$r«»ffl«n%  oitb  yott  o&  wh^^t  1  olXX  «sii»rg«  you.*     »r. 
ItigHtnor  dooo  not  dooy  tb^t  tbis  ooairorai>tion  took  pXaoo*    So  dooo 
^leny  ^nt  tboro  w>^»  any  dofinito  t.gr««iMiit  witb  bin  tbat  m  obouXd 
imy  awro  tb«o  fXOO.OO  for  tbo  proparatioa  «.ad  tri#tX  of  bin  ilbol  »uit. 
Xo  adBlto  th?%t  bo  oaXXod  WoKnlgbt  up,  and  if  tbt  awttor  objootod  to 
wao  pKX%  Of  tbo  oosvorsittioa  betir««a  tbo  partidt  at  that  tiao,  wt  «oo 


f 

tdi    Hi    #»•«•    MBit   •ffir   Y«t    0tlitAi«XfT   l:o    «tti'3X<»    iMr;r    d^OKfftifc  41    l»919tt« 
tt   mat   9i   VolTf;    ^Jirt««   MBi^   ^t   tr-^t   bAfi    ^trJt^i  •tii    to  tuaifn^tfqVVi 

itt^Mqinq  »tf*  al  Mvqft  »:  ae  to  t«A  «  ^^: .  miat^M 

••MjhrcM  i^9»iX8   '»tti#A| 

»*i#pe*tf  «i#iYt  «i«t  «  mwA^  i9tt  tilb  '%f^A$  »l«£o  fttii»J^»t«G 
-Y»«s«o  ti^  B«Ztx .  ,^ii¥9£>ils«i;}   »*fitaiji:ilM(  Ai  #«d#  iVBt  t4t  %• 

r9^  «••«•  AntoiffO  A^  fiX*  ftviMdMCf  ,t»  iq«i»o^  KiLa»w  «id  •vgtlNf 

kma  y^mCait  t«  #«•  m  f«*tf  ii»t  ^''•x  lO^tiv  #0mi»*y]i«  ««##i^r  «n 

•«K     *«0#x  «,  Ar  «•  w»X  ^ti»  §mmmwt^tt  ^iinin^ist  »  tnrttH 

X##li:  tin  Id  I«ltf  te"  Mltmein^ty   mdf  «^  •««•  iwi 

•t  b*#**t^«  ttffMi   fdt  Yi   !;««    «««  #i(sifl^o»  MXi  (^^  n«i»b«  •« 


i 

no  7#«i«on  m^f  It  sbottld  not  h^y^  b«eii  ^dvittcd  in  •Tld«M«.     I^irtlierf 
«T*m  tfeu»u#  it  w^»  «7ror  t«  adMit  lt«  tli*  error  vsls  iiaral«S9«     Tb«r« 
is  Ro  olaiM  thitt  tli«  jufj  v«ffi  iM]^Y«9trXy  lastrurt^a*     tl&»  judgaent 
•f  t'lM  Oirouit  Qouit  of  O&GJC  Ooutttjr  i*  «.tflTwm4m 


9 


SU)^'SRi(m  OODRT 


COOK  OCfT'MTt. 


sfsta 

'  292I.A.  63a 

m»  imti9%  uM»h  mtiymm  thi  ofxjioh  or  ti«  aoiJiEf  • 

Thl«  te   an  tp]pe«l  frott  mm  oi^er  ef  tlxt  iS«|)«rior  Qotxrt  of 
0eolE  Qounty»  danylng  tlur  ootlon  of  tho  plaintiff  to  ▼«iO«ito  (UDi  oxdof 
%li«retotoT«  ftiit«r«d  qad^hlng  »  writ  of  o«Tti(loir»H  %M  dlnalasing  tho 
pTooe«dlag.     Th«  trrit  ir^ti  Issued  ob  thw  potltlon  of  %h»  pli^intlff* 

Oa  I«ir«i^T  4«  I93S«  tliis  Itotltlen  vnn  filed  In  tho 
tuptylor  Oofttxt  of  Coolt  Ootmtf  ^  J,  Q,  MikmX,  in  winoh  ho  o)i^^rg«»« 
i»t«T  »Xi^»  th'^t  he  18  «  vesidoftt  ^od  oltlaron  of  tho  State  of  IIllaols| 
tiut  he  ope?%tee  «  etoolc  f^tm  la  the  et^te  where  he  le  eai^god  ia  the 
bfiAlneeR  of  rmlel&g  thoroughored  horeeej  th^t  on  ^%gaat  X9»  193&»  vhlXe 
hie  horees  were  Quartered  in  etahiee  At  the  Lincoln  FieXde  hookey  Oiuh 
ift  tbie  st%%e«  he  wae  eerred  with  e  notiee  on  hehalf  of  the  ZXllaoie 
H-»$oini;  Ooaaiet^ion  hf  Oeorge  H.  ro«t«r,  ite  eeoret'^ry*  to  the  effeot 
t^t  i>iaintiff  he  and  he  wae  thereby  rwled  off  for  life  fro«  the  rsoe 
•oureee  under  the  Jmriedlotion  of  the  IXlinoie  ^AOine;  aoimleeiott,  for 
haTlng  entered  atnd  r%«ed  m  horse,  Uy  Smno,  in  a  r^oe  on  Au|fiMt  IS* 
139S«  fto  a  two  yessr  oXd  maiden,  when  »«  &  netter  of  f%et,  the  horee 
v&e  three  yORre  old  at  the  tiate,  ^nd  th^t  eueh  '-*-Qtioa  vns  <fui  offenae 
and  in  vloX^^tion  of  the  ruXee  oov<srin^  eorrupt  pr^otioe.     It  ie  f^irther 
reeited  in  px&intiff*e  petition  thnt  on  Qetoher  n^,  X93S,  the  IXXinoie 
Kaeing  OMaaiesion  entered  An  order  in  ite  reoorde  to  the  effeot  thnt 
•Hr  dene"  «&e  bom  in  the  year  lasa,  that  "&^  mum*  »ae  broken  me  a 
yenrXinc  in  X93S«  th»t  the  ooXt  "l^  Bene*  wet  geXded  in  the  ye^r  X933, 
end  ^tt  no  netlee  thereof  w«»e  glren  to  the  Jo«key  oXwh,  and  th9t  the 


.     i 
to  #ui«Q  tmirm^cM  •£$  t«  t«|yTo  ojt  hot     v 

•iMUXXI  to  •#•#«  «(#  t«  ^Kii«  ^«U«K>t  *  «i  •!!  #i^/>^  «c1Xk  2&|a| 

tfwXO  fVfMb  tAXtlt  mltHMU  94$  t«  witfjBte  tfi  tmf9%»»t9  «f»«  t»«t«tf  aitf 
•ieittax  tit  t«  ti»4Mt  «o  ••itMi  «  4»iw  l2«>v«*t  •iw  MS  ^^Uf  Utf^  «i 

MM  adl  MiTt  oliX  %•)  tt9  »*Xut  ^ffictM^  •««  M  !»«  4Kl  llitiit«iQ  t«(t 

not   ^•iMlawoO  lial»A>   ai«MriIiI  »tia  to  i9olt»iA«i%irL  94^  i*ltt0  •••'Sn«« 

,ai  fMiprii  <•  OMi  A  ml  ,««««  YM  4»«Y«it  «  iMMrx  fell*  l>«r«tK»  sAir«if 

»«iMr  Mil  «rMt  t0  «•##«■!  «  •«  iMdv  «ii«»i««  i^i«  tii«t  nmt  f>  •«  ««tci 

•u»tt«  m»  umm  amJLt99  M$am  tuMt  ^a»   *«iii.U  •dt  tm  hU  •«#«t  ••«lCt  •0m 
[•M#wt  ci  II     •••1IMV4I  iqtmm  aflis*T09  ••iirt  aJI  t«  MoXloJ^av  «i  Aot 

loif#  #o*n«  M(f  o#  av***)  atX  al  y*M«  aa  ibi»t*t«»  «oi*«l«MO  a«<»cff 

e    t«   Mtf«T4   •««    ••U*^    ^«    l>lMt    «t<iX   «««t  M(l  «i   M»tf  •#«    "Mtlta   lP» 
Mft    Mi    ike6X«i    ILD«    "MS«    t^f"    #!••    Mil  ;i9XX«'«ftt 

;  l»if#  Mu  t«f»XO  t»<«#l>  Mfl  •#  ••▼18  »•'*  to»«rnrfl  mitou  rji  tt^0  kam 


hioW99  *ii9r  Beat*  ««•  «  rmelng:  tlir««  f«ftr  old  on  Auga«t  XS,  I93&.     a1«o» 
thftt  till*  y«fistr^tlon  oertlflO!«t«  of  th«  #ookoy  OIul>  of  tHo  hor«o 
"l^  Bn.ti»*  wns  lottued  unci«r  fAl8«  r«pf«««at- tloa  of  t)it  duto  of  blrtk 
oeatniBod  In  tbo  appXleatloti  for  i>«gi«t7mtion  vrnda  isf  plAlatiff  on 
Ootot^or  9,  1^3^  «ad  tkst  tho    i^olni;  Oo<snl««lon  thoa  ordored  that  tko 
Il«tMMt  ioavtod  to  J,   0.  klkcl  b«  7«yok«d*  itad  tliat  he  b«  doalod  all 
9ViTil«{S««  of  %h€  y«tp««tlTO  r'^eo  eoursos  of  th«  Illiaoio  '^aoiag 
9osfldosloa»     tba  p«%ltl<»a  further  re$ltt«  th»t  **Aa  AOt  to  proTldo  for, 
rtl»X«tt«  ^lA  llooaoo  horto  rftoia^i  ia  tlM  ttst«  of  IXllnolos  to  Xegsillto 
!tad  po«mit  tho  pnjrl--«iatol  or  otrtlfleato  iMthod  of  wngoring  oa  th« 
rooult  of  horse  r^toes  stt  Xleoaotd  nielag  Mietlngo  la  said  stAte^  to 
roador  ia«p^io«bX«  oortala  Aete  la  eoafXlot  th#revith»  nad  to  prorld* 
poamltxeo  for  the  trloXtitl&a  theroof*^  it  la  vloX^tXoa  of  Seotioa  1 
of  the  lourtoeath  Affitftdmeat  of  t^  aoaetltuttoa  of  the  Ualted  St^tee; 
thi^t  the  atatute  vioX»t««  Seotloa  Sia  of  ArtloXe  4  of  the  deaetltutloa 
of  the  Stste  of  IXXlaele;  thmt  by  ^otioa  XO  of  the  90t»  it  gr&ato  a 
eiMioial  sind  exoXuelvo  laeualty  la  larovidiag  th^t  **«uoh  p^rl-autol  or 
e«rtlflo^.te  aiethod  of  «%geriag  upoa  ouoh  horee  rt^oee  heXd  $t  fti^ld  tr^iiok 
ABd  withlB  sueh  r^ee  traok  si»l  a.t  eintrh  horee  ri^lag  seetii^i;  eheXl  aot 
under  ftay  airounets^aoteg  If  oonduotitd  under  the  provieloa  of  thla   f<ot« 
ho  hoXd  or  oo^Ekiitrued  to  he  ual!»iil^»  otluir  etatutee  of  the  stmte  of 
XlXlaoio  to  the  ooatr^ry  aotwithet«ndiag*,  mjaA  th^t  the  stetate  TloX^teo 
Sootloa  13  of  Artlele  4  of  the  Coaetitutloa  of  the  atete  of  IXXlaois* 
UpoB  the  ^roeoat^tloa  of  the  petition,  the  eoi^rt  ordered 
the  writ  of  oertiorari  to  ieeue^  ^ad  la  th«  writ,  ordered  the  ^seian^ 
Coanis3loa  mad  ite  offioore  to  briag  ia  the  reoords  of  their  preoeediago 
eoaoernlag  the  aattert  eet  forth  la  the  petition^  &nA  to  produee  the 
eft«e  la  o|«a  oourt.     After  the  lasmaaoe  of  the  writ*  the  ^»oiag 
Ooaaieeioa*  througSh  its  offioere,  filed  nn  nmsiior  %Bd  a  aetloa  to  dleaioe 
the  petitioa  nad  to  tm^mh  the  vrit  of  ooftiorori  upea  the  grouad  th»t 


Um  tmiimb  94  nH  $mA»  Ihi«^  «i'»i9V<^i  «cr  X»iJ^   ^      .      ■■■f  ii^misi  i»«)jift4i|I 
tlU««^  »XMrlIXl  pti$  %•  «*4»YM»o  siof;-  ftVll9«^«teiE  »il'  la  »«B^Xl¥i«« 

inittnt^  &«IXaU  «ll  to  a^UaiXHtt&U  Atft^U  .'    '..              r^  '  mi  «• 

«•  i«#«HhbBf  itoi^                         '  ^s^;.  jui  YtXa«uif»X  »?ls^'  'n^ 

titf'i%$  kttiit  $m  hl^A  •••sv  »«««4t  4<«08  «e(|«f  l^i'it^.sw  to  I  :ic«e 

•«Z.               -a  •#«#«  (MU  )•  JtaX#4;4Xi#«£ia'^   •At  t«  »  -  :>#« 
k9t9kv^  tra^  Mil  ,aoiti#Mt  <Nlt  1l«  jwlf  Tlnacnq  04^  0o<s'J 

yU9«^   wit  **««l«tt    «tl««   tAf   Jli   hit   tMMftX  •#   Xt   '/oitY^  '»4# 

i^..  «ii<i«  •a  u  ••««i;«»x  M(i  T«nx    •#«if«o  fi«» 


3 

th«  oourt  b»d  no  jurisdlDtloa  9T»t  the  «ubj«et  aMsitttr-  in  %Tm  p«titioftj» 

for  the  reason  th^t  tii«  petition  did  not  set  forth  any  Xegeil  •« 

eQultrtbXt  rights  vhieb  tb«    i««0ln£  ao^alttion  h»<i  rlolatedt  »B^  f^v  tht 

further  re^eea  th%t  there  v»«  ;>endliig  nnd  \?ndici^eed  of  in  the  Superior 

Goturt  of  Oook  Oouatf ,  ft  prooe^ing  in  equity,    (giving  the  nuaber  of 

th$t  Ofteo)  wherein  tht  id«ntie«iX  parties  and  the  m^mut  euhjeot  astter 

vere  Involved  n.»  «re  isrolved     in  tho  inetent  proceeding,  »»d  th-tt  the 

petition  filed  le  Ineuffioient  in  lair  to  eui^i^ort  the  iteu^noe  of  the 

writ  of  oertior«rl  ntid  ftile  to  st^te  fnot*  estahliahini^  &  leg*!  duty 

owed  to  the  plaintiff  hy  the  defefld«$nte»  and  f^ile  to  «t«te  eay 

▼ioI»tion  of  duty  owed  to  the  plaintiff  hy  defenimnts*     In  plaintiff** 

petit ion«  (ind  in  tupport  of  it  in  the  Stuptrior  Oo«irt  of  Oook  bounty » 

the  only  ground  urged  for  the  ieeuing  of  the  writ  was  th«t  the  aot  im 

Question  was  unoonstitutional. 

lA  Po^Plo  V*  Itenroe,  S49  tllm  aTO,  the  question  of  the 

▼ftlidity  of  the  entire  aot  in  ^ostiwft  »a«  directly  r«isod«  »ad  Jifter 

thoroughly  reviewing  the  aot»  and  in  an  eiOiaustivo  opinion,  the  dupreao 

Oourt  smld} 

"Suffioe  it  to  s»y  th^t  *e  ht^ve  op  re  fully  ox^ninod 
e^oh  o^»9  oited  mnd  very  tsarny  others  he$rini;  on  thd  ouestioMi 
involved,  ^.nd  ^s  a  reeult  of  our  Investigi^tion  <«ro  of  the 
opinion  th^t  tho  Horse  Seeing  s!Ot  ie  ooaplete  in  itself  «nd 
is  %  v>tlid  enaettSMnt.** 

As  to  this  oourt,  tho  opinion  of  the  SuproaM  Court  1«  oontroUlng* 

As  already  suggeeted,  in  their  wnswer  to  plnintiff»s  petitioi^ 

dofendsnts  »t«)te  th»t  «t  the  tine  of  filing  the  petition  herein,  there 

ir«8  ponding  in  tho  Superior    Court  of  Oook  Oounty  t  hill  in  oquity  filed 

by  tlsm  plaintiff,  whieh  mske  for  the  mmB  relief,   in  effeot,   ^.n  th.«t 

prsyod  here.     Thio  ie  not  denied* 

In  Mathiae  v.  My^soo.  66  Mi  eh.  534,  writs  of  eertior«»ri 

were  issued  to  review  two  prooeedlngs  of  the  draiimgo  ooamisel oners  of 

a  oortain  oounty  In  the  st«te  of  Kiohigun  for  the  estsblislMieat  of  two 

dmlMi,   %ad  there,   as  here,  upon  s  hearing,  tho  writs  were  disnissod 


«•  JL«;|»X  IM  /kft»\    wsu   f9»  lUb  i>.-  '-"■  :      -■-•  -'i*  ttt 

ftdt  ^«%   •««    ^A«#«i«i¥  fc«fi    .  %4\.^lZ   SiOA^#i»|MI 

«iy|««|ift   MCI  4i    to  iMl««q«lJ^':^    .'^j:-    ^^^iU?C^    >^:i}Vt'    itii-U^  -r^dttlA 

JiJt   #©.«  Wtj^   #«4#   WIW  tJtS't   **.i    Jv    ^i  -v   t'^'f   t.^.v,x.u  i.;.;^-> •;;■;.'    liiic    unit 

•K#t«Ml  mU  «ii«liil««  •v^jTAirftibi^  0«  #i  ^iiiR  ^iA  mem  ^in».iT»-t  ■\id':$u9r^t 
n  1110  till tWKfl  •BMUUnrJ^  titt  U  ffyiilN»Mrrq  c  /«  o^  t«iMsi  t^KMr 


4 

tm  lam^ri^viilY  {pr«ia%«d«     ?l»e  rttuTat  •how«4  tlmt  tli«  p«tltlon*r  li«i 

p«id*     9|»oii  a  r«Ti<»v  of  tti#  •ril«r  Alffinltsliig  th»  vrlts*  tlt«  3iip>r«a* 

Q&Wtt  of  Ml#i(lfii.a  )|i^.ldt 

•In  t'fa«»«  two  «a«»f  iplslfttlff  In  «»rtifty%ri  9onpl«ifis 
of  ««rt)!tln  iimigula7itl«s  whl9h«  if  nmtX  all,«gf»d«  nwA  If  to 
d««l»ir«d9  he  oltlmt  vould  »V(!»l(t  %h«  «««#««ai«ii%0  otmrgtd 
ft.{^mlast  'hill*     The  r«%ufm  t«lEt«  M^sm  •-xa«|)-|l6nit  to  bla  atftiidlim 
in  t»oxiT%  on  the  i:«a«x>«$X  «ttHtli»  Wt  shovis  furthcT  th^t  im 
'ham  i^id  ftlui  ft«««««««iit«  uodtr  pyot«»t|r  t.nd  su^d  to  reeov«7 

*<Aii  %  e^rtiov^ri  1«  net  %  »att«r  of  riglit  in  tbe<3«  •»«••, 
1%  li««  g«ii«r<iliy  ^<«&  r<irf^i«d  if  othtr  rt»«di«t  »rt  ^^VKiiXabSAy 
iiia«M  uikdtT  ¥»««iiU^.ir  9iT«iaai«tmmo««»     HftT«  %}m  flmintiff  )m« 
•a.««%«d  ftiioth«y  r«tt«d]r»  uxidar  wtii<»b  h«  o%n  obl»is  fiill  rtdiress 
if  t)i«  %«»t««ffi«ii'k«  art  iXi«gi%l«  %»d  if  h«  litt  not  p.%id  th«« 
vnrlmntaviXy,     f  litre  wowld  fe«  no  propTitty  in  lU^wing  ilia  » 
d0u1»l«  T«m^,  «»d  fe»  tlJtmld  to«  oonfinod  to  th«  ©oaaon-law 
t^^tion  ti«  Ms  fit3i9«Min.<' 

«•  «r«  ©f  thB  opinion  ti».nt  tli«  poiata  rai««d  on  tppafl^l  »*« 
vit&out  asftHt*  %nd  tlitt  tli«  judgo^nt  of  tli«  itjit^^X'lOT  Oourk  of  Oook  Oounty 
should  ^  ^nd  it  i«  %»t*hf  mffir»«d» 


hMA  si0»i;#iHi<l  •di  tmdt  k9mwnl9  »tetvfv  «td;T     ^hmtmmt%  xltn9klrmviU  9» 


f.'V.x-ifi    T«fe'f, 


.1  aiji'i^ 


lUSflf 


39  793 


JRAJJOIS  B.    TOVMSEKD, 

Appellant,  __. 

\^  lhTlM,fym^?^   APPEAL  yRCM  CIRCHIT 

\.         fl  ^OUKT  OF  COOK  COUKTY. 
J.  W.  BHUiTOH,  ) 

Appellee,    ) 

292I.A.  633' 

MR,    JUSTICE  MoSURELY  jaSLlVERED  THE  OPIillOK  OF  THE   COURT. 

Thie  It  an  appeal  "by  plaintiff  from  a  teinporary  injunction 
reetrainiag  hiia  from  interfering  with  the   righto  of  defendant  at 
holder      uid  w  xo   claims  to  hold  as  pledgee     of  seventeen  shares  of 
the  capital   stock  of  the  Prosperity  Publi    .ling  Company,  Ltd.,   a  Cali- 
fornia eorporation. 

Plaintiff  first  filed  hia   complaint  alleging  that  he  owned 
and  was  entitled  to  possession  of  the  certificate  of  the  seventeen 
shares  of  stock  of  the  Publishing  coripany;    that  defendant  was  the 
general  manager,   director  arid  vice-president  of  this  company;    that 
the  stock  certificatt  in  question  was  placed  in  a  safe  deposit  \>ox; 
that  subsequently  plaintiff  discovered  that  it  was  missing  from  the 
Vex  and  that  defendant  had  possession   of  it,    clairaing  to  own  it; 
plaintiff  asked  that  defendant  be  enjoined  from  disposing  of,    con- 
cealing of  removing  from  the  Jurisdiction  of  the  court  the  certifi- 
cate.     Other  matters  relating  to  property  of  the  Publishing  oo  .pany 
were  presented  in  plaintiff's  complaint   and  injunctions  sought  with 
reference  to   them. 

Defendant   filed  an  answer  and  counterclaim  in  which  he 
denied,   among  other  things,    that  plaintiff  was  the  owner  of  the 
shares  of   stock  and  alleged   that   the   certificate  was   delivered  to 
defendant  by  plaintiff  as   security  for  the  performance  by  plaintiff 
of  a  contract  of  employment   entered  into  by  them;    that  it  was  agreed 
between  the  parties  that  defendant  should  manage  and  have  coiiq)lete 


R«r«€ 


)/ 


,  iOiiLL^i  ^i'.. 


.j[  iiXUKiiurd 


.Yi'mcO  xooo  to  T.  . 


'88D.AJ^^??^ 


.esXIa^sui 


.tayOO    am      -v     ^■i.^.^i^   v^^u    u.Ji.:vx.i.iu    i.i.i;-ii.< 


a9«;radT&«   9^    to  o^AoXUixao  srU    Jio  aaJ:«t3f>68oq'  0^  l>9Xd  i^fii9  a«w  boa 
#ACl^    ;^/wqaoo   tirl^  'lo   #B#felt«'iq-yolr  fciic  «o*o©'xi.^   ,Tt»aiiiijBa  lA^»a»3 

itl  it-vc  ci  (itii  «Ji    to   nolsaeaaoq  iMtif  ^a«J&a:i>'i9£>   ;j-«xU  JbAB  xod 

.aoo   ,'2o  3nleoqalt>  lao'x'l:  b9aiola»  ttf  totbaolsit  #«xii  fcAi««  't'tXialAl^ 

•ill^iso  erfl  *ii»oo   eiU  'to  aoiiolfcaltul  •di  adtI  sttivoa:«i  "ko  gnlJjsao 

tUln  tci^iuoa   Mitoiiotujliil  baa    irr^  .-.rcuno^   •' 'ni:t..Jiaq   ol  |>ftiix»«9t«  ©i»w 

,m»sLi  oi   90iwii»2e>t 
•ji  ii^  »ai«i0TC©-aJuoo   Log   aovsiiAs   ii*    bQll'i   Jiial>nat»0. 

•if^  'io  -i:'a  .!,    iiij  aanr  'fiiiuialq   inn:-    ^a^ntui  x»dlo  jnooui   ,^ 
0*   htiavlXat         -  'T--    f*!!*   i«x'(;t   bo9»LJiM  bos  -i'^r.  +  .-,    r©  e  .  -  ,.  ^ 


cliarge  and  control  ol'   the  ©wployees  and  ptraonnel  ol'   tii*  Publiih- 
ing  oompany,    the  lownsend  liatlonal  Recoyer{llan,    Inc.   and  Old 
Ag«  Revolving  Pensions,  Ltd.,   all   ol*  which  were   then  controlled 
"by  plaintilT;    tiiat  no   indebiredneee  would  "be  incurred  i'or  or  on 
behalf  of  said   corporatione  witiiout  the  prior  consent  and  approval 
of  defMidant;    that  defendant  should  reeeive  for  his   services 
$10,000  a  year.      It  was  further  alleged  that  it  was  agreed  that 
plain tifl'  w  uld  deliver  to  defendant  properly  endorsed  certificates 
evidencing  ownership  of   the   shares  in  question  to   secure  payment 
of  defendant's   salary  and.  the  performance  "by  plaintiff  of  the 
terms  and  provisions  of  the  contract  of  amployiuent;    that  thereupon, 
pursuant   to  the  contract,   defendant  entered  upoxa  the  performance 
of  his  duties  as  general  manager  of  the  al;)ove  ua^ied  corporatioas 
and   the   certificate   of  stock  was  duly  endorsed,    delivered   to   de- 
fendant,   and   is  now  in  his  poasession;    that    shortly   thereafter 
plaintiff  violated  the  terms  of   the  contract  of  einijloyiaent  and  de* 
faulted  in  the  performance  tnereof  in  many  respects  which  are  de- 
tailed in  the  ccui.terclaim  and  unnecessary  to   set  forth  here;    that 
plaintiff  was  representing  himself  to  be  the  owner  of  the  sixares  of 
stock  and  was  attempting  to   exercise  the  rife,lit8  and  prerogatives  of 
owner  of  the  stoek  and  had  done     many  o txier  tilings  interfering  with 
the   riglits  of  defendant.       Defendant  prayed  for  a  teiuporary  in- 
junction restraining  plaintiff  froia  asserting  the  rights  ol  an 
owner  of  said   shares   of  stock  until    the  furtner  order   of   court. 
After  hearing,    the  temporary  injunction  was   issued  and  plaintiff 
appeals* 

Plaintiff  says  that  defendant's   counterclaioi  stated  no 
ground   for   equitable   relief  and   that  v?jiiat   ri^^its  he  uad,    if  any, 
should  bs  pursued  in  an   action   at  law,    to   which  defendant  properly 
replies  tiiat  as  plaintiff  hiuself  invo.^ed  the  aid  ef  a  eoart  of 


bl  »      ii  )t#TOo»E  iBiioJt^jBtt  i>n»«n.:'c  ,  xo   gni 

aw  10  ii>'i  bnituoai  »<i  kluov  aesvtbBt'H^  tl^til^Iq  ^^ 

«9aln:«Q   eid  -x«'x  Ovi^sdi   ^Xtroxie    ;^nMJ>a»'tAfc  ;}'AXi#    ;i:mbm't9b  'to 

j£i^i  J^*aae   «aw  ik  i»A3   i(»^i»XiJ»  T^fitt;/!  etir  ,    .1'..^ 

tt9i»»i''-ii'i90  t^Biohm  -^iie^oiQ  jriYi(!.J^tt»'3;o  x^'fu^^sXq 

•xlj    to   iliiaiMlq  x^  oocuiAi^oi'x 

aatitmiioqTioQ  bUAtAj^  •vo  .^.s-^fte/i'  'to 

-•A   •J'   b^teriXeb   ,fe9«aot'n9  xiub  a»n  ioa 

••A   tOM   ^ii»iUY0Xuia«   'io 
••&  •'Xs  lidXilvr  «;ro-9q8-?'x  xaasa.  ai 

to  avx*. 

jttJtw  ^ifliie'r  i>,fli*r  «»fiJ       . 

M    CO  miri.  if.  ^tii  ^aiiX9t»»  ia«Yl  1tX#ai«X4  ^nlali 
,tii  i-iUiii/l  iiif   liitus  ioo*«  'io   «'• 

.aX«eq(TA 

TXt-?qrcrrpr  *ft«f  .  ^*^^ 


•quity  he   eliould  not  1)«  heard  to   question  the  Jurisdiction  of  this 
court   over  the  matter*   set  i'orth  in  the   eountcrclaim,    citing 

Zollman  v.    Jaslcgon Truet  &  Sav.   lank.    238  Hi.    290,    29  5,    and 

other  caeeB. 

Since  the  subject  matter  oT  tne  oontroTersy  was  tijc  control 
of  the  Townsend  companies,   and  the  ownership  of  the  certificate  of 
stock  of  the  Prosperity  Publishing  company,    the  case  is  peculiarly 
for  the   exercise  of  the  jurisdiction  of  a  court  ©f  equity.     \'?hen 
a  court  of  equity  once  obtains  jurisdiction   it  will   retain  it  to 
do  complete  justice  between  the  parties,       jjon^ahpre  v,  Longshpr^f . 
goo  111,    470,    476,    and  aiariy  ofch«r  cases. 

Ivoreover,   under  the  Praotioe  act,    chap.    110,    sec.    44  (l) 
defendant   is  ijermitted  to   set  up   any  cross  demands  in  equity,    ajjd 
Rule  10  of  the  Supreme  court  is  to  the   aauie  effect.      The  opposing 
claims  cf  the  parties  are  properly  cogpiisablt  in   the  equity  court. 

Plaintiff's  brief  presents   ite   argtunent   to   this   court   as 
if  we  vrere  passing  upon  a  demurrer  or  upon  the  ultimate  rl^.te  of 
the  parties,      Tiais  is  not  the  purpose  of  the  interlocutory  appeal. 
The  question  presented  by  an  interlocutory  appeal   is  a  preli/uinary 
one  and  not  ultimately  decisive  of  the  cause.     The  People  j, 
Standidae.    333  111,    361,    365.      In  McBougall   Co.    v.  Woods.    247   111. 
App,    170,   after   citing  many   eases,  we   refused  to  pass  upon  the 
demurrability  of  the  bill   or  the  merits  of   the  cause,   "but  we  re- 
riewed   the  exercise  of  the  discretion  lodged  in   the   chancellor  with 
the  purpose  of  determining  whether  the  Interlocutory  order  probably 
was  necessary  to  retain  the  statue  juo   and  preserve  the  equitable 
Tights  of  the  parties.      See  also  yriej|tn.an^  v.  Peckler.    2  55   111.    App, 
199,    sOQd  Lincoln  Trust  &  Sav,   Bank  v.  aelsony   261   111,    App.    370. 

It  was  no   abuse  of  discretion  to   issue  the  temporary  in- 
junction before  us.      The  right   tc   possession  of  the   oertiiicate   of 


^  PC 


X©i;' WW    -^ 


alii/    "t')    nOi.'iiiLeiliL  ?.       I'J     H-jUk^;.        O.-     iTilsr'    otf    ^OIX    f  rcn.-'a     '■ij'    v^lvptl 

to  a :  ■  'iioiaali  s  aoqis  ^rdmnzq  »t©'»  sw  11 

.j;_  ,    Kiiso   •.d;;t  to  •rlBttt^b  ^la^^ailJXif  *oti  bm;   ciao 

•♦•X  aw  '^t6>«  axi  ':H£i(iMt%uai9b 

tiilw  xoli»oamti»  •M  ax  t-.^rol  aoti^ivteih  »*ii    t«r  i»ai.oxd^:  iv 

-ol  vtaiacjisaJ  aiti  ©i^  jtoi^oioaxh   to  aaurfa  on  «> 

la  •#««l'ii*'x*o  •^  "^o  aol8d04iflOf  o*  *x»*J::t  oxH     .ati  't 


S^oek  vaB  in   isrieue.      It  was  In   the  poBceesloa  ol  defendant  and  th« 
cou3rt  properly  could  order  that   it   should  reaain   there  until 
the  further  order  oi'  the  court. 

llrxe  colloquy  ei'  counsel  with  the  eourt  indicates  clearly 
that  the   order  was  miJerstood  "by  all    aerely  a*  xaaintaiiiing  the 
statu e   quq  until   the  matter   could  be  heard  on  its  merits,   which 
apparently  would  be  detenuined  speedily. 

Other   criticisms  are  made  "by  plaintifl  but  we   can   see  no 
good  reason   to  dirturb   the  tejaporary  order,    and  it  is  al'l'irmed. 

O'Connor,   P.    J,,   and  Matchett,    J.,    concur. 


llJtXJJ    •t«ii^    Bl^mOT     i,.UCXi4L.     *  ..    ^*   .  I    IWM©    bliiCJ    -^Iiw^o^tj    ^tuoo 


.xjjoncv    ,.      ,  i  .tdiio.t*'..  ,,      ,      .'soii'toO'O 


or  cmiOA(30« 


!1 


292I.A.  634^ 

tm^  mmtm  mnm  x«  t^ux? ai  MUt$m&  tm  &n»im  or 

Flftiatlftf  fte9l»r  ^«  0X9V9liaaA0  brought  st&it  ^ipslett 

•e7»»4  itnd  dHuft  hl»  ««  %  insult  ef  t]&«  8~%X«i  of  i%  oflFt^lm  Iioua«  ^ad 
lot  lc»»«tt  »«  tli«  ?uiri«r  pTi^peTtf  Xm^^t^d  tt  iSS  Ooytl^jut  mttmamt 
Pmi^  Ri^jit*  Illinois*     fh«  e^ms*  wa*  tried  l>«f«y«  tiste  oourt  without 
a  Jvttf*  x««BXtla|g  la  m  vftrdl^t  Im  f»T07  ol*  plslatlff  for  tbo  aim 
•f  t3S3*00#  ftom  wMtib  tMa  «.pp««l  la  ttJtea*. 

fha  avidaiMM  al^aa  th^t  tiia  dafo&diatt«  ^^daoaatmatlM 
riaiaaMia  Oon^or^^tl^a  la  m.  gmtwwma»n%nX  ^i^aaft  m!^nt«d,  tmimg  othar 
tldaga^  for  tl^  piiFp«aa  of  <ildli%  ^afiis  whoao  aaaata  »ira  aot  rtediljr 
•iilaalilai  tMt  tlia  furofoytr  l&trala  aaatlonad  wm  &wt  of  tlio  ^»«ta 
«f  tlko  aoatrO.  J^opKiiaio  f  mat  Oaaiptiqr#  wHloii  bitaic  «oat  lata  tha 
liaada  of  a  r««aiT«r  ^ad  t*»a  proportr  f^foya««i4  b«eft«a  ana  of  tlM 
aaaata  of  a«ld  rao#lTarakil|3»y  tltla  to  tha  »%«o  )»ala«  la  $  aoadaaa 
of  tha  raoaivart  Bar  l««  i'Kkaflald* 

fha  OTld^Ma  l^rtliex-  «hoaa  that  tl]«  <laf«»ni!%Bt«  aHo  had 
aHdaatlr  &4va»o««i  aona  noaay  to  aid  d»ld  daf^mat  fewalt*  a&a 
aBd««%Torliig  to  aall  tUla  proparty  for  tha  aim  of  |7,S00«00|  that  la 
r^>rtL«rr,  ISm,  ont  rmak  w«  H^iaaoak  «^^  loofelag  for  <«  6o«a  to 
fntralmaa  <«ikd  ««llad  u^on  pltlntlff  aiaT«laad#  m  llaaaaad  re*l  «at--ita 
^rMEort  tli^t  ilaralaad  ohov^d  g<<ei»ook«  ^ooag  otltc^r  hoaoes*  t]ia 
pravlaaa  at  tW  d^rtlaad  avanaa,  P^rk  Rldisdt  Xlllaolt;   tli«t  Haaaoak 


0  10 


i»&i 


1^'  rx.ltsr# 


^'f!i5i(!!&:«^ 


•  ♦i^ 


■  fa  A  ft 


■^wj,  :."*  ■ 


u>  <>  I-J  A  '    J. 


.»-fi ,.'..».  ji*  *  *..v      4 -•^•i"  *.•  ■      •'■■  i 


«IMN»f*  lMieX#««0  S«  tit  Kw   .^v.<«    ^v^.^.sv;      I'..: 

mm  •M*  «•!  tMinlMi^  to  vev.^ 

•iiii,lf?*  -- 

xxiiu«i  #««  mM  •#•••«  •Mtfflr  •dbi»<f  jfUbJL 

*M  •#»!  #«•«  MmntS  MMiitit  «Wt<t»iG  ttvit  olXdi/q^f^   lm$m*U  Md*  lo 
lanhiif  •  nJL  yU^tf  i«*«  tdtf  •!  •tH*  ^qlMmfri^^x  hU»  to  «#•«•« 
iAtf  o^w  ^^An&AStti)  fttff  inAt  MOtfa  ttidtti^  mbM>Xv»  «<r7 
Mi  #Atft  iOC.r<N»,Tf  !•  n»  M(t  w1  fn«Q«f^  tiH^  Xilfta 


:-j'i.i.v,vi.'7 


i 

would  pay  fs««  IS.OOQ.OO  t©  16,500.00  fo»  tli«  ]9««a««9t  iili)»r«up«i 
«k«  plmintlff  0X«T«lftttt  <i^ll«d  up^B  th.9  d«fsatlsiit  a@oi>iu(itruetioa 

riiUMUi*  Oorperiition  m»A  %»Xd  them  ti«  ««uld  offer  |6«600«00  f«t 
«}!•  pv«ai8«a»9  btting  %li«  priot  stipia»t«d  toy  'llniHiMk)  th&%  a  ifir. 
tirttttl.«ftf9  idiM«  tU}.«  ««•  '^SxmHliWT'*  Im  tli»  «»fflo«  of  ttui  d«ftaditm« 
ooTpmrail&n  told  hln  tiwittb*  p'ad««  ^^m  |T,500»00# 

TIM  CTldffWi«  fiirtlier  i^«ir«  tliet  ii«  I^y1ili«r  &•§•«!»% long 
%W9it  iM^««  b«tv««B  tM  #tf«8i%Jit  ^M  th«  fi^lntlff  until  §•«•  ti«« 
]Ali«t«  liwta  til*  pvoptftx  ^wj$  »&id  ^  t&«  dftjftaidiiat  to  Ut*  mnmMk 
fmt  |?,0OO«OO#  HmnooQlc  li^¥l»g  Wen  brou.^t  to  d«f«ikd«.ttt*s  off  loo 
t»3r  0»«  of  thi»  daf«iidajil*«  rent  ooiiootor*}  tti»t  wmn  tM  offer  of 
ii«SDt«DO  «ao  Mtdo  ^  thf  plaintiff  }m  did  not  disolooo  tlio  iumw  of 
SftiiiBook  to  t^o  dof«aiiittt» 

TM  «Tld«»««  fuiPt&«7  shows  that  tlio  pToporty  tr«i«  aot  liottd 
urith  tbo  plaintiff  ^f  tbo  dtfomdii^t,  nor  m.9  t&e^  ]^l«liitiff  diroetly 
Mtfid  by  t  lit  dofe»d^6t  ao  a  roal  oot^to  ^oluer* 

PlulAtiff  oomtondo  tHat  i»Oiit  @  oir  f  ye%ra  prior  to  thU 
trdAtt»otioii  tlko  proporty  rat  liotad  vitli  hi«  by  tb«  Oomtr*! 
HopiAilio  mwk  ^zkd  t ?«yitt  @'0«pftiiy«  tbo  prior  wtmt,  b«tt  bo  dettilo 
rogi%.rdifig;  )@.<«id  iioti^  %«  to  t^rao,  wt  .tJi  to  wlMitlier  plaintiff  im« 
to  li«irt  tbt  «s«l«»ir«  stgonay,  m|)p««sr  in  tlie  eridoiiot  be  for*  uo* 

flaintiff  fttrtb«r  »t»t#i  tli»t  at  tbe  tiao  laaoook  «»«•  to 
Mo  offioo  it  ^m  for  tbo  piirpooo  of  btrlBg  pljilatiff  bolp  hia  find 
m  1mm  to  puMAistao  and  tbtt  lo  irity  b««  tm  i^sintiff,  otllod  at 
tIkO  offioo  of  tbo  dof^ldant  eorpor^tion  ^mA  off«red  th*  figttroo 
«iibnitt«d  by  Uimoook  m  tHo  i>rioo  no  mm  arliliag  to  pay  for  &  !io«o| 
tli^t  bo  MibAlttod  otbor  property  to  Saaoook  for  eoooidoratioB  lAiOb 
ho  aloo  iMdoavored  to  b»re  bi«  .ptrob.t»o« 

l»ofo»d&Bt  ooBtftBda  %hn.%  it  aortr  liated  with  plaintiff 


ti#»#«ib  ni#si«xc  9^#  c.-w  ^ftfl  ^#aja>Mi 

•lift  «♦  t^lf^    tTJU^t  t  »•  6   *»<>?■  ■■    '.-V' :•;■.; 

•M  tti#fl[jt«X4  9«dt»i{ir  «! 

#t    tM^O    iMMUH  Milt    *i(t    t«    ;r«4< 


a^  «oi 


s 

•■l^lojrlng  pXmiAtlf f  as  »  te^«r|  thr^t  tint  p#o^«  with  nbcM  pl»lft» 
tiff  ««ftlt  bttd  BO  authority  t«  »iilEt  «u«d!i  %  •entx^ot  for  (i«ftitd%&t 
fmA§  vmn  If  arttili  a  e«]itrtiti«t  "k^A  b««a  aia<l«;|  It  %«s  mbandoiMKl  lay 
|iX*|jitiff  tuftd*  Q(»n»«Qttently^  Wt  i»  not  ftntltltd  to  axqr  oet«il««l»iu 

fh«  «Tld«ae«  fttxititity  tliftwi  tli^t  mothiskg  furthsy  vaji  <!»»• 
lar'  plftifttlff  t^viktd  «aaif«Uittetiiig'  th^  ml*  %f  ntiA  pt^pttrtf  to  Hi>.ba«^ 
•9  to  wif(m$  fsX9«  and  tli^'^t  bil«  «lfti«  first  fitjr9««  «.ft«r  t)t«  pw^pntf 
Md  to«(Mi  mM^  ^  likiiHne  iMMm  iaf«Tm»d  «»f  its  »^>^  by  %  t«n«Jit  iidko 
liT«4  iA  tlie  Inaildiag  i3m»  h&A  ^«m  »otifi«A  t«  ««▼•}  tHitt  9).aiatiff 
tli»7«up€»ii  wxi»t9  4%  i«tt9r  to  t^  dofftnaant  oor^os^itton  olalaing  a 
«MMi»«lttn  \mt  ]3«  w^.9  Imfoimot  lay  ssid  ooYi^ormtloa  tliat  InaMMMfll 
»•  &«  liKd  a^t  v«pr«8CBtod  himooif  to  1M  t&e  sigcftt  tiititiod  to  a 
owMiistieB,  it  ooulA  not  now  ontortAim  bio  oiaiK  »■  tli«  ^reportjr  had 
1»ooa  sold  iritkcmt  ksumlodgo  of  ^lo  oiniits  iM%  Birattlft^f  ».M  Vioooat* 
ropfosontisg  tlio  def«]iiafit«  Ii&d  ao  i»mt1ftoHtr  to  p&f  nmf  oomaiosioao 
icnlofto  autlkori^d  \if  tkoir  mp^timt  la  %asiiiagtim« 

fyott  tlM  9irl4«aoo  bofovo  uo  It  is  ciuito  diffiouXt  to 
dotom&ao  tt|>oa  iiii»t  tlioofy  tM.o  oooo  wm  tirtod.    Appar^atly  it  io 
pX«iiatiff*«  ooBtoatitKa  tH^t  all  tk<%t  i«  aoootss^iiy  to  oonotituto  % 
elaia  foi>  ooonioslono  a«  %n  ag:«at  io  tb^t  if  t^  prlof  o«Bor  litto 
«  oort&iii  j^iooo  of  roiii  o«t^tt«  aay  aubst^oat  toXlor  4S%aaot  s^ifoXy 
toil  tuo  pyoportf  vitHoott  boiag  liabio  for  ^  oo»aii««iOB  oa  omid  trnU 
aotiritlMt wading  tlio  ftot  tti^t  tk«  wmw  te«  Yoooived  ao  aotioo  to 
tlitt  otfoot  aov  b^M)  aaar  icao«ri«ds«  thnt  mid  l»fiatos«M{0  ooiaiifloi«i  wmm 
to  IM  el«iaMid« 

fhm  xulo  r«gm»diag  tu«  fta^ioyiioat  of  ifomi  oot^to  brokoro  io 
tlio  SUM  »»  tteo  ruio  with  r«fer«ao«  to  t&o  MMfXifiieat  of  mvf  othor 
o«plojroo«  «ad  tltut  U  tbimt  to  «Bititlo  thmm  to  ooaniooiea  thoTO  miot 
fivot  IM  owidMOio  of  oaoli  on^ofooat*     tho  aovo  f%ot  th^t  a  rosii  ostnto 
was  imtvwMfttiil  ia  fiadiaf  a  sm¥oli«oor  wbo  aftor^rdo  p!tt7olk«i0Od 


f 

•^«1#X4  aOJfv  iftiv   •l^f^^^t   MET   larif#   |tM<  .  n  »« 

•oob  «jw  t»^tsti1t  ^mUf^oA  #«mW  »»ojdft    .-„-  _,     -..;: 

v#i»^#«q  till  r**'^'''  Va^t-    *»i:li  »i''-*f.>  ftiif  iififi  hMt>  *tJt»  ««K»iSaja  t^  t# 

^immOf  hm  tm^Uitnn  tf4S  \miI*Io  ua  te  uiv  i^£m  hamt 

oi   fiucf^lh  Mit/p  tti   ^i   «tf  •!•%«!; 

iiH9}L  %9tnKf  %0ttti  ^i  li  iM*  mi  i^-^ 
U#«*  X««T  «  #f-rf#  f*^'^  MW  •irt     •tf»MrvoX«fl«  it»im  )«  Mtt*»i;'<m  fKf  ^vtlt 


.'•],^iSi;^0'" 

i-    ^:;©i    m.£''A5? 

„  '      ■'     ■■  - 

.■-  t^'^ 

«4^  '^, 

- 

*.<"/?  'TO.;    . 

.    '^.J- 

4 

t1M»  pro9«rkr«  (!o*«  noli  •atitl*  %h<B  »g«ftt  to  *.  ooa&olrsltMi  units*  ho 
ima  ftKlo  %o  oliow  th'>^t  ho  wsto  »mpX9f9d  to  fli^  »  parok^etr* 

Sa  tHio  Onto  tlM  OTidoBoo  olsowi  tli«tt  Hfinoook*  tbo  pvoreliftoor^ 
voiit  to  t%»  offleo  of  QlvflMaA  oad  osgftgod  Olorolaad  to  koly  flad 
IMLs  o  ko«o  sad  ««.do  in  of  or  «liioh  diorolftiid*  ott  boii«lf  of  Hiaoook* 
iOiMiuiiAogttd  to  ootto  OQO  In  tho  dofondftAt'o  off  loo*     9p  to  that 
t&oo  OIovolaAd  wi^o  worlciag  on  l»«li«Xf  of  Kaaoook  ftM«  upoa  tbo 
T«ftu»iil  of  tikO  off 07  of  iaMook  «bi<&  w^o  n^do  tkvoyigk  a.0T0liijid« 
plftiAtiff  sippiur^ntly  ftbujidcmod  tjoy  effort  to  got  1A*  partloo  togttliojr 
voIiktiTO  to  »«Xliiig  tho  T0«1  otitmto  Dor«iii  ImrolTOA* 

la  jyifiA  T«  ||itS&»  ^58  lU*  304»  309,  tho  oouft  said} 

«"nio  duty  of  ft  byokor,  t^io  lo  o«3»logfod  to  oolX  rosi 
oot^to*  lo  to  find  and  prodnoo  to  tbo  roador  %  ?urelk»9ey« 
i^o  la  ffkAfg  oiUiag  ntftd  ftliXo  to  oovploto  tbo  -mreh^so 
OS  p3mp99HL*     fhio  k*  mot  do  boforo  k«  lo  ontltlod  to  ivujr 

•MMiOOiOIW*       if  tllO  TOttdOt   rO|OOtB   tho   purohaOOS   00  px^» 

diiMd«  tko  iMTokor  iff  koiaiid  to  9hom  tik?%  suoii  piur^aooT  «ao 
oilliflCf  rood^  iMid  sblo  to  pSTfora  %h%  ooatxaot  oooordlag 
to  tko  pr^oood  toxDo*** 

£vM  aooupMiag  tkat  tk«  faolstiff  wm  oapXoyod  lagr  dofondiuot  * 

ft  fiiot  ithlok  lo  net  diooioood  \^f  t&o  ovido&oo  boforo  no  -  it  lo 

qiiito  oppATont  tko  ^Ittiatlff  did  Botblag  to  oonou^aoAto  tko  AnX«  and 

ttolo  ^jis  offorto  bojrond  toioj^o&lag  tho  offor  oado  on  b^ioXf  of 

fko  |«d|pMiit  eat«rod  lo  tko  HwaioiFitl  Oourl  lo  olo^rly 
ocoiiiot  tho  a»alfoot  woi^t  of  tho  eiridOBOO  aad  lo,  tkorofoffo* 

TOtNIXOOdi* 


]».j«  mn  Hiu«  ^»  @mQtm» 


ten  qSML  9i  tsLzJMt^l''^^  iis^z'sji&  ii&.-  .  ;'>e 

•iir#  iw<tf  «te(!  3(MftA«tK  to  tt^Sti  a«  ^i^:  ..    isvaiii  i^nUi 

*     ■    ' 


k^BAt 


ir. 

tm  AJiQ  .EOKBi^at*  If  \  '^ 

*pp.uM«.  \    }      2 9  2  I.A.  6  3  # 

i^Iaiiitlff  t»rl8g«  tiilai  «i]^p«%l  fTon  %  judpi«At  «iife«7«d  In  tht 
tuptrlor  Court  en  aa  liistruot«d  v«rdi«t  la  fiavwy  of  dttftttdaAts* 

tb*  ftttil  wa«  l»¥miglit  te  T^oover  f«e«  for  servleta  alleged 
to  liAVO  i9o«a  T«]id«rtd  mud  r««ult«  OI»t«4in«<a  by  i^lalntlffg  ^  pyftOtlolBg 
AttOTBeyf  la  seoujring  »  rftduirtloii  of  IX89»l&6«00  la  tft3c«t  XttTlod 
ftgaimit  tbo  Et«ir«ii«i  liot«l  0mi|»iiiiir  oa  several  pi«o«»  of  pr^p^^rty  on 
tKhlob  the  hatel  stsada  aad  tbo  vtluntion  of  tm  ljip70V«»«0t«  tii«r«^on* 
Tho  i^loiidingo  eonslotod  of  tlio  d«oljiir%tloa«  irihiloh  ooat^lnod  two  oouatti 
».  biXl  Of'  ixitytiomlaro  mnd  ouMiUliioxit  t^t rtto  snd  tho  pXo*  of  tko 
g«ii«?%l  1S9U0  oa  btianlf  of  the  dofoadftato* 

TIM  f&rat  oovnt  allogoo  tn&t  tJio  def«adtiatt     t«t  »Bd  Bokhitrt 
%x«  iittomeyo  and  ;».jf«  iai»«Mod  to  <&•  fXalatlff  la  tlto  om  of 
i$T«&OD»00»  fox  votk  p«¥fo!r««d  by  hla  ta  prop^riqs*  flliaf  oad  ia  tht 
trlftl  of  a  oort^iia  tan  objootioa  poadlag  la  tbo  Oouaty  Oourt  of  Oook 
Gouatfa  XiIlaoi««  ooneotalag  tho  T#daotloa  of  gamiTml  roal  ottt^to 
tftMO  XoTlod  fifalaot  tMo  at«vea»  HotoX  Ooir|»oy^tloo  for  tho  yoar  I9?7» 
Ujpoa  %h»  dofoadmato*  rot&loor  sM  %t  tholr  r'^quost*   fot  ft«s  dut  »ad 
9ifft1»io  to  t!i«  pl»latlff«  oad  la  ooaoldorfitl&n  titoroof  dof^adnato 
Ofroo4  to  p%f  M%latiff  for  luoh  »«tv1o«9  upoa  d««oa4« 

Tho  ooooad  oo^at  followo  tl9io  langu^'^go  of  ttto  flrot  oouat 
oai  AllOfgoo  la  oubttAaeo  thJ&t  tho  doftsadatato  «r«  Indebtod  to  plaintiff 
la  th«  mm  of  ^f^fOO.OO;  tb^t  d«foad«ato  proalood  to  907  plaintiff 


%td  .A.I  sea 


Iv'j  iwim-'io  ;>;k?  m4*^wit'--o  ^ 


vv     * 


•At  U 
%£i  mi  IbmM  yiiXi)  «?;,/  ^  nJtd  T«f  ^'^  tOO,€e««T«$ 

tma—  ^»Tit  Mit  t«  t»ikj^AX  U$  mi0lSialt  fmmf  Imam—  fit 


• 

d«f«]id»iit«0  «»ad  ffb«n  %hf,  X^0  def«adaiit«  ahmild  1»«  th«r«an«r 

Tli«Y«ftftttr  tht  <le  f f a<i«Ai«  tmAt  t«»  «»tlon«  foY  »  bill  of 
pftrtlettl«T«*  %ht  oottttatft  of  whleb  tb«  pl«l&tiff  bft«  aot  «««&  fit  t9 

%b«tT««t« 

Xa  %  •ta^^JMitntmX  biU  ef  p»tti9ul«tirt  l«  statttd  tb«  follow^ 

»Pl»iatlff  tfuts  fna  DA  «3tpT««3  (dw»-l  <»«Bfcr»et  of  c«plo]ra«Bt 
finter«d  l&to  on  to  «^it{   tb*  a3»d  of  fpTiX«  I938»  vlth  tb« 
4»f9Wi^n%9  t>«r«iii  thru  t^bAir  duXjr  (^utboxlfta  )iig«Bt«   said  0oi!Kp«»-> 
«?<tloa  to  b«  eontlngent  upon  tb«  nocwat  of  tbo  r^duotloa  obts^lnod 
ift  tald  tuxes  under  tbe    sforoaaid  6^Je«tlon»  aruMil.]r»  «  tnui  ocmal 
to  ono-tblrd  of  th<i  rciuotioa  «o  obtained** 

Xa  px^iatlff**  brl«f  oa  pug*  !3»  it  la  ttntod: 

"It  la  oaly  fair  to  thl«  @otiTt  la  presontiag  tbls  state- 
utiit*  to  OftXl  to  Its  attsatloa  tb^t  frlo?  to  the  fillag  of  this 
•lilt  a  prerlmia  a\:tlt  «»a  oooMMBaoad  by  tbl«  pX<^intlff  to  reeoTsr 
f««a  tttm  tb«  £it«voa«  Solo!  Oow^k^  la  vbleb  tbo  prosoat  dsfoad- 
«Llitft  ««v«  aot  pinnios  nnd  %  Tortlot  foir  t3?«@O0»O0  v«s  roturaod 
by  tbo  ittty  la  favor  of  this  plaintiff,  aad  ^dgaioat  oatorod 
tb-OTOoa  tT&m  «bi«b  »a  tptx&si  «■%»  imqraa  to  tiis  Ap?iollato  Qourt  of 
tbla  dlatrletf  aad  »blob  Court  la  r«rerslni?:  tbo  judgisoat  la  its 
•plaioa  statsdt 

*Tba  voifbt  of  tJUs  ovldoaoo  tsads  to  sboir  tbst  itst 
sad  S^^ldia^  osif^i^td  tbe  ipliilatlff  Mpen  tenss  i^l^  are 
ia  diapttto**     <^lRloa  of  A|»^XXat«  Oourt*  O'OoaaoU  ▼• 
itevaas  Hotoi  Ooapiuqr  -  Apptllsts  Ooart*  rl»st  oistriot. 
fabtasYy  S»tli«  Un  la  #9M46»*  *  *  * 

Sabaafaaatlr  O'daaaaU  ooaaaaasd  tbla  aatloa  foUovlaf 
tbt  attMatloa  sad  fladlng  of  tbo  Appollato  Oeurt  »s  ftbavo 
•at  forai»  agalaat  i^ost  <«ad  sokhnrt*  for  ta  raoo^sr  the  fees  to 
idilob  be  was  eatltled  for  the  servlees  reade?«d  la  seaurlag  tbe 
tadaatloa  of  tbe  t%xeS|»  s%ld  redaetloa  %ftoi2atlng  to  la  exeees 

tbe  erldeaoe  shows  tbAt  tbe  drsirfard  Oompi^ny,  Certified 
?abXia  ^aoeaat«%at«»  ims  bsadliag  fteveaa  natal  ftooa«»ts  mad  ea^ieeted 
to  O*0oaaeU.  tb-it  be  get  la  teasb  wltb  9.  Mr*  Mf;rtla  ebe  ««•  geaer«l 
oouasel  for  tbe  Stevaas  Hotels  la  aa  eadei^vor  to  b»ve  »  reduotioa 
asde  la  tstvft  tex«s  XsTled  af^^last  tbe  iteTsas  Hotel  (Soapftiqr*  wbieb 
texes  tbejr  ooasldered  exoesslTe}  tb^t  st  this  ooavers^tioa  C*OaaaeXl 
sasured  Mr*  ii^rtla  tb?«t  he  eould  preseat  leg«il  objsetions  to  tbe 
sasesssMittta*  whleb  veold  seoare  tbe  diesired  reduotioa  «ad  for  seearlag 
•aali  reduotioa  be,  o*Oanaell,  i^ould  be  eatltled  to  oae-bslf  of  tbe 


ijMr#   MMI   <^ 


sfc^- 


•Ht  iKlTtftM  at  *«tfi 
^Jti<hc«0  «tB«f»«0  kmtmmtt  m^t  i. 

tffclitMJn  II  •«>««  ««  »»f>iiiiiiH  mm  ttX  «I»#e»  Mpfttc  mK^ 
•lU  !•  Il4uf«t«i  •»  »»Xtl#iit  •«  lOum  ^Ummtit 


s 

ftaouiit  ftnirftd  o&  taeh  ».a«ft«nttt%{  tli^t  nftet  t«M  'dll««v«iiloB  0*OonB«Ii 

tt^id  h«  would  b«  villiiig  to  «ee«)»t  OB0-tbiTd  of  th«  anount  h«  oould 

•!^«  tbTOttgh  a  7«4«L«1ild«k  of  tli«  t>9x«9  ».»  bia  f««;   tluit  MnrtiB  told 

e*OoBiioll  tu*i%  foot  mad  Eelch$>rt  woro  tlio  uttoYnoyo  for  tiio  HottI  «id 

1i«4  tltorotofofo  »0Ouir«d  «»  roduetlon  In  tbo  T^notloa  throuf^  tho 

BoojtA  of  ?t#Tlov»  but  th  <t  ho  would  prooont  0*OonB«ll*«  pluao  to  tlio 

dirootoffl  niitd  tvould  AdTloo  0*9o&fioll  wliiit  tbo  dirootoro  «ttltttdo 

would  b«  witb  rogerd  to  »oooptlii^  O*0oa»«ll*«  pTopooltlonl  tb«t  1st  or 

ii«irtiii  tolOD&onod  o^Ooimoll  t tiling  his  to  ooo  foot  o«d  Sekhojrt  olio 

ooro  tboiy  apooi^l  uttofnofo  la  bandlliig  tux  wiittoro  boforo  tbo  :^fty4 

of  Boirloitf  tb^t  tertin  did  not  vfmt  to  go  otot  tboiv  bo^do  la  taplor* 

lag  blm,  «tnd  dlrootod  O*0oaiioll  '^to  go  ovor  to  tbolx  of  floe  in  tbo 

■otAlng  TOfrnvdlaC  bis  OMplofmont  mm  to  ooo  toot  or  iia9«ioll«     ^Itboo^ 

tlui  Hottor  io  iilroodf  oottlod*  ottd  I  told  tbom  ^mt  f&ar  ob^rgoo  woro^ 

S  oomld  llbo  to  bavo  tboir  («oot  a»d  iokb«rl*o)  0*1 •  boforo  you 

iproooed* " 

Tbo  OTldonoo  furtbor  tbooo  tbi»t  tborexyftor  o*OmumU.  ooat  to 

tbo  offloo  of  toot  tfid  eobb^Tt^  r«l»t«d  tbo  oenToroRtioB  bo  b&d  bod 

w%tk  auirtla  »Bd  tbat  MftrtlA  oostod  tbe  O.K*  of  noot  %ad  Coldiort  bofaro 

6*<loii]ioU  took  oto^  to  bondlo  tbo  otejeotiono  for  tboa|  tb^t  *t  tb<it 

tlM  0*OomioU  tHlkod  witb  n  Mr*  KooooU  m  toot  wf«f  oot  in,  aad  tb^tt 

HaoooU  ot<^tod  tb«t  bo  did  not  ooo  «boro  O*0oanoll  oouIjI  s»to  n  ooBtf 

tbBt  bio  flm  bnd  boon  boforo  tbo  Soord  of  norioo  nM  tbmt  tboy  bod 

osvod  ^11  tbo  mn»f  tb»t  oottld  bo  f^irod^  but  tbftt  if  bo  w»jitod  to 

O'doanoll  oould  go  abotd  on  bio  own  roo^onoibliitj. 

Ybo  ovidottoo  furtbor  sbooo  tkm%  tberooiftor  C*0eAAOll  own  to 

tbo  offioea  «»f  *oot  and  s;oitb«trt  and  mm  looooU  and  told  bin  tbat  it 

•ould  fiid  in  aoouring  tbo  roduotlon,  »n4^  m^*  ponaltioa  aeorulng  if  a 

parnont  bo  &»do  of  about  1369, 000. C^  on  aeoount  of  aaid  taxooj  tbat 

^oooll  aado  arrani^oioanta  for  tbio  parnoat  and  tbo  Stowona  Hotol 

^N^Wiqr  ipoid  tbio  aatount  to  tbo  tboa  oounty  tranouror  to  i^roid  tbo 

9CI»ltloa|  tb^it  tbaroaftar  obj^otiona  »«?<>  Illod  in  ooort  undor  tbo 


tfiiitft  i- 


^«uo»« 


.■«t   .s?   <i-^ 


4I»    fMMt 


.Ibii:  v? 


•Iff  at  9^mo  tX^^i 

oi  Hum  XXftoA. 

imtLi  $B  i%di 
ittdi  6a«  , 


XiMni< 


•  ^4     VWftit*    t 


$i 


'.I  yftitfva*-/ 


!fl«i>in  #«|  ^i<tu«N»«% 


4 

n9.m$  &t  ^Mt  and  l«leXk«urt,  t«  vki^h  obji»0tic»ai)  wty*  Ad4«d  ifr«o*0oim«U*« 

til*  inrldene*  fU3^h«r  »liov«  tJb>ftt  vlitft  tn*  9a s«  im«  «9ill«<l 
tov  tT%9X  both  0*9»KMiII  tnd  mm^ll  mppft«T«d  lMif«r«  ttk«  e^ttrt  siad 
l>redfiL»«d  oon»l<i«r^i&X«  «T].d««ie«  mad  tM  uXtittiit<»  irodult  «««  «  8»Tlim 
in  til*  «t«imiAt  pxiid  for  t*x«)»  by  t)»e  H6««X  06«!>«iiaqr«  on  whoa*  bebalf 
t1ii«y  &ppm-»:.TiiAt  la  «li«  tutii  «f  upwards  of  IX7$,aoo»C»0* 

Th«  •▼idttftM  furtn^r  i^ottff  th'^t  thereafter  there  «mt  «mi« 

oorreeptondenoe  betureea  plstlBtiff  and  the  dtf«o^lt<iiit«  relttlre  to  the 

iMmat  or  share  of  the  ft«  th^t  0*€b»aeiX  mnm  t<i  r«f)«iTe}  thitt  after 

scHM  dleousaioa  hetweea  the  parties     9  to  the  ift»ouat  «f  fete  that 

ahould  be  barged  for  eerviote  by  both  of  thea*  oa  Heveaiber  13,  1039« 

Mr*  '-' «fftp  oat  of  tht  defeM^%»te  wrote  #  lett«r«  %n  exoerpt  frota  iriiliih 

it  ea  foXiovet 

*tm  wixx  reoaXi  th«it  uliaa  you  first  a«ae  to  our  of  flee 
■eehiag  ei^oyaeat  la  thie  ««««»  you  iskgs««^  with  i-ieuteafiat 

HaaealjL  to  t-ooept  auoh  fee  for  eerrlo«9  ««e  v«„  ia  o»r  dieoretioa, 
efeoiiid  gl-re  yow.     ie  beliovo  thj^t  th«?  tottsi  fee  for  yau  tad  our- 
soXtos  e  lotiXd  be  Xeee  thaa  oaoHsialf  of  the   !75,0OO  %«ked  by  you 
for  yoursftXf  aloae  and  thrt  your  »h«r®  of  n,  t©t»X  fe«  of  133,000 
fa»  ex^pXe  ahouXd  aot  exoeod  IS^OOO*     If  the  tot^X  fee  shouXd 
lia  X«««  thaa  ISa.SOO,  itm  vouXd  erpeet  your  ahmre  to  be  redueed 
ftvaitortiaaattXy.     9ui^  n,  fee  for  you  wouXd  adeciuattXy  «tad  f#lrXy 
•aapaasate  you  for  the  tlae  devoted  by  you  to  the  enee  aad  for 
tho  rsjXue  of  the  terrioeo  you  hsre  readerf^d*** 

m  thiak  the  nbttre  exoarpt  fr««  the  letter  vrlttea  by  »ir*   ^«et 

f^ad  the  lafereaeee  to  be  drr^ira  ther«fro«t  taad  to  frove  in  molcnowXedgo- 

aiettt  by  the  ^fead^ata  tbst  tt,000«DO  «auX.d  be  j&ald  to  i>l*lntlff  if 

tha  defeadnato  reeelrod  #sa,OO0.OO,  «ad  ^%t  the  def«iadftate  were  wiXllag 

to  f&f  eueh  eaa  wpoa  the  p«yinent  to  thaa  of  the^  f«ea  b.?  the  ste^eae 

the 
Hotel  Soap&ay.     ^«  aao  thlak  tha|/X*tter  teade  to  eatabXieh  »  TsXue  as 

to  ll»Xftlntiff*»  eerrlees,  bi^aed  oa  d»fttad#Bt*e  eetiaiftto.     The  ia(rora«tioa 

aaaaftraiag  the  p^iyaeat  of  the  fee*  hy  thm  f)t«voa«  »©tel  <3o«'f«*»qr  «ad 

the  aaouat  thereof  m9  la  the  i»o«i»««eloa  of  the  defeadaate  »ad  we 

thlah  the  «mrt  shouXd  hure  required  the  def«ad*ate  to  put  la  their 

erldeaoe  if  they  eo  deelred  or  h»ve  eubaltted  the  matter  to  the  jury. 


i,»ij,'n    «.<•*     ■•...'■15'    '>;:.:    Cfttdv    '    di   9m4i" 


.^   i5i*v.X. 


-'^^rrf  ha*  tgc 
^  X^nMW  «•!  lmtm$  •<' 

ri«   MAO    flf;f  •« 


en  •!#«  •rii«bffi»>^  «iift  i'^ti*  ton 


4^"^ 


'q  •# 


i 

|jMl%«»A  of  hJiTlBg  Instmoted  %h»  jury  fox  %h%  (t«f«iid»nt«. 

dttf«nd«ntii  te  mid  tb««  la  th«  w^tttftr  of  the  reduotlon  of  th«  taxtt 
3.«Ti«d  on  t]i#  Bit  von* »  Kotol  proi»«!rty«     Th«  pX^lntlff  baYlag 
y«iuloi'e4  tho  s^rrloot^  hB  is  «ati%i«d  to  oomptiiKiitiofi  for  9]a«»,|  t1i« 
MMtuAt  and  ttfxam  of  vliisli  mrft  in  dliputo*     ffo«r«foir«^  as  w«  baTt 
tJUMNiiir  flt'^tod  thft  «i<ijiii»  should  h».if%  b«ca  vialutittod  to  a  Jury  for  Ito 
••Mildofii.tl.oa  it^  d«tor«iii%tioa« 

ll««mv««  of  tiio  «Tror  of  the  trial  ©ourt  l»  ijiTlag  tht 
Inotruotion  to  th»  jury  at  tho  oXooo  of  th«  pX*iintlff>i  otrldoaeo  t« 
fii^  ttko  i»»wi«  for  the  d«f«»adi»atB«  aad  for  tito  othtr  roaoono  oot 
forth  la  %hi9  opialosi*  th«  judfttoat  of  th«  mi-p»tiot  aourt  la  rtvortod 
And  ttei  •««•«  !•  roMAfidod  for  n  »•«  trlia.    0tli«T  <^ootloao  &r«  n«-lood 
ia  the  brlefi*  W%  Inummmh  m»  thie  e«uiii»  amet  loo  retried,  wt  do  aot 
at  this  tlat  d«««  it  aeoeeeary  to  dleeuss  the  other  foiata  i^ioh  hAT« 
Mtm  rfti»«d» 


i 

.titLMHm^Ht^  9^  talk  vf»t  ^>^  Himntmk  M#i«i<  ^  it<i#»Ai 

#••  •«•«»•)  7Mtf«  *<19  Yot  feffji  «»>a«l>it«f«J^  •&$  «»}  ft«j»iiaii   '' 

^  •»  •«  ^l<x»9T  94  Hum  Mtfftft  titfiT  tt«  mttammil  tu^  «»%«lt<ir  »i' 
•v«if  4U»ltf«  •t«i»4r  ««Kt«  Mf#  »citro<^i£>  o4  tK'fAttvM  #1  «*«£»  Mi^ 


tm  m&n^  or  tm  nun  m  iui , 


fuinuft  i»  EiUf      ^  9  2  I. A?  6  S'J^ 

mi«3*«d  ^HPiiMit  him  in  tm  mt^^imi'  ^9^rt^  m  tut  fHi^vg*  »f  tirinas 

«M  |iixy  and  %  lielgiiinft  m«  tttt«?«4  on  t%i«  •vm^iet  %,f  tii«  juTy 
fliiiiMg  ^f<»Kt»iit  iiaia.«r  ».»t  »«fit«iMsi!^  ^jua  %&  «# rirt  bo  d^^ars  ia  turn 

•f  tiki  tuit* 

ms  m%  filM  t»»tll,  Sum  st»  lili|  tii»,t  tiwi  ©,»•♦  p*«o««dwi  t»  tyini 
»a  im»  mM  &94  mm  «i®ii«i«s4»4  m  4%m  Mtht  ^J****  <Mni»«*|we«tif ,  tli« 

«Mtni»4  iaf©T««,ti^m  «.«  aot  miaim  tlwi  ^omrt,  tt  tM  tim  ®f  ib« 

fh»  mi40mm  mown  %hn%.  %m  ♦lf*t«»«  »u»fmf  <nit«,'p*4 
iflyyyi  ■^i*p«#«a*i  to  tint  ^#U««o  &tir%m  ^^^^  oont^lsuKl  ia  tlM 
ivimmtUn  mad  4tfi«dwiit  »%«  iiii>ffi«i  m  tuo  iili&.ft»  •t  Arim^  widJlat 
iBttxiCif.ted. 

tft  0OB«i<S«Tiai  tua  ^««ti#»  %a  to  i^otlMrr  or  not  tho 
mmwMA  iafo»mti«a  mo  i»«,foro  %&»  «»w»t  «t  tbo  ti««  of  tJio  trUl^ 
tlM  «i%Mit«%ot  mmm  tH^t  on  ^ao  is$,  jl9S««  tiio  foiiowlag  Fi«ooo(i4iic« 


Qf    fiK3-.;.~ 


Ai: 


iT^.AJsei 


tCiTv^^m,.  ,ji,: 


^it#  •#  >•><•  »»ls  Monro  Ml  ta4$  |«&-^^    ,.t  .   '..„;..'.  .^.v^^w   ^.#^a».  l«it  a^^w 

•4#   ^^JMBHIMII    i"ti   lUtSi  M«1>  40  t«dktfiMM  t^W  k»M  A«CC   MlKk  «• 

Ml  %•  Mil  #41   I «   l«i#M  Ml  MStM   IM  •#■  ««ilJMIlMl«i  l>tJMM.» 

MilM  •*imMtma^9k  »Mi«#»M  «irM  JMwtlte  l««iM  ttKI  |«tfl  AiM  tiiitlTl 

.iMMjIirl  t«  i»*vt#  «i 
Attsfs*  X'fl'**'^'*^  I'^frjf   »»?   ?'■«?  •W5«w  •MMiJhWI  MT 

Ml  «i  »Mi«isM  i«0M  i«iYi«ft  M«i<«»««  tuii  •!  iMUaua&MtAm. 
vlitiv  »aiTlt*  U  tiSAj*  •M  JM  M«il  tM  laiMtfifc  lm»  mMtmm^'imM 

Ml   IM  «•  tMIMv    •!    ftJ   ««il«4Mlp   •Mt  aiUlM^AfMf  Ai 
«X«i«|    tiU  t«    Mil   Ml    »•    HirM  OHI   •YitlM^   M«  aoilMMlJlX   fi«illl«Ml 
tyiAlMtlq  yiti««Ii«l   Ml    «9tti   «Sfi  MiA  M  IaHI  ««•«•  I<M>1IMJI  tit 

(wMi  wwM 


«,—«<t»«>,  Iftfomstioii,  tfiildb  motion  !•  I«ai«di,* 

•aids 

«mitt  &|r  thu  gr^oid  juxy  1&  ^  b«»4^»  bttt  %Yt9  «l«xic  failed  i^ 

it  ^^.»  j«tttr»«<i  liito  ope»  e^urt  &■«  «li«im  'hf  t!i«  t««oM,  imm^ 
JBBd  IMM*  ^«  »bloii  laftiatlf f  i«  «TTt»t  «l»|»«%*4*     Th«  if^IetSiat 
lasting  b««ii  r«tujro»d  isto  «i»«a  eouri  \^f  thM  gir»«B^  ^ury  ia  *  b»4y, 
vliioli  f^dt  trns  tlmwtk  1^  th«  ]r«o«f>d«  it  b«9&jw  %  ^^rl  of  tlt« 
t^mvuMm  of  tli«  Odurt  at  ooe*,  tm4  thft  e«i9aloii  of  tb#  «l«ric  to 
plJioo  &is  fll9»mtTet  t6«r^o»  did  ttot  nffoof  it»  Ittp  litf  &x 
4m»%W9f  4t«  9}i  .xiietnT.     i%9  t^^sA  obouro  ttit  liidi9tm»nt  to  b§ 
ft  pm9%  of  tbo  i'ftooi'4.0*  ^Qdl  tb«  #sfoad«iat  w>'ts  in  at^wijso 
pumin4k9^  1^  »Xl9wlac;«  aad  it  «%«  mot  OTroaoo^io  to  iilXov*  Hh* 
filo««%xlE  to  bo  pl»oi4  th«reoa«** 

to  think,  tlio  ««i»iod  iafo»i$iti<»a  mtm  i^ropovif  ^for«  tHo 

a«tt9%  #a4  tr'  $;  ooasi<A«r«4  1»r  it  %M  ti^  oib^ootloa  »t  t&lo  ti«»  io  aot 

v^JLl  takoa* 

l^foad^at  isJloo  aoateada  tl^'^t  tho  rtr^ot  io  «g^iaot  tlio 

■*aifoot  ««iglit  of  tlio  ovldoaoe  ttad  th^t  the  oTldoaoo  io  aot  oaffioioat 

to  a^et^ia  tlao  ohafgo  fO-I^god  in  tHo  «»K»do4  lafara^tioa*    9*  sbotr%ot 

•f  %]io  toftiaoi^r  hm  Iwoa  oalMdttod  to  u«i     ^ador  tlio  la«  ia  ooaoKtAv^ 

iag  tiM  ^  rg;iNi  ooatr^iaod  ia  l&o  %«oat«d  infoyaatioa«  %ad  la  tlio 

ftbooBoo  of  %ii«  t$&%iAQixf  takoa  itt  tl^«  tiao  of  tlio  tftuX*  «o  wwt 

pmmtm  H^lumm  «%»  oaffioioat  ovykiaoo  to  oaotaia  ta«  Tojrdlot  of  tHo 

liov  t&#  >-o^.@<»£»  bt^rtia  giToa  tho  laiilgmoat  of  tD^o  ttettlel|Mi3| 
fowH  io  4ffijnoo4t, 


mm  im  ymmiu  •»##»#«  mm  mf  ^mm  mm' mm wm^. :..<., 


•iff  tYct^ 
mm  $mtit$»  »<  #tlftt)»f  •'^'i  t '^'t  titfAiNH'  .. 


L^i^muMmit  ^  ^o#r'^M  *'«i  «*«i'  '^r 


riiiaRXM  JiAtiaiiAt  tin  insuM^x 
aetlFAJnTu  ft  ••r)per»ti»tt» 


JU?l?i! 


292  I.A.  634 


4 


liii.  trnfitm  msii  i*  9oi.uv.Ai  Mtxfiasd  tm  onuon  or 
sni  ^oiwf  • 

Tim  pXni,&%%tf  liig«Bl»  ?lkevA^  br«ia^t  iuit  to  f«««r«r  on 

S%«rXiiig  14 f*  A  Ofltsumltf  Xn»tt7^Be«»  aomrmny  <>Q  t)i«  life  of  F^uX  QilX 
life*  ^cd  S#pt«i^«»r  87,  1934,  FX«»iatlff  Di0Yliif  ti««o  n^.aNid  m  ^a^flel^i^ 
in  Sftid  |io.ltey*     ftm  t««fXing  tif*  A  dmfttt»l.%f  Xiuiur«n»«  dMi^aiif*  «rm« 
aftnim^Tdt  t^fcfta  ov«ir  iqr  tht  d«f»a<la&t  FiX.fr|ji  i^tlon'^X  ilf«  Xasursno* 
tM^mir,  «  eex-per^  txim,  tlie  Xatt«ir  ustumXiif  sai  ti&«  Xi»tillltj  on  tlk« 
poXi«i««  of  %b»  0t«rXlfig  I'lfo  £  d««tmX%y  Xnouir^iieo  Coaoiiay*     Tko 
<iiiB««  to 8  tried  to«for«  tl»«  «©urt  without  a  Jttff  oa  mn  f^  mjet9  he- rliif 
iihioh  jr«s»jiXt«il  ia  a  finding  ftgaii&«t  tuo  ««f«i(id«iBt  HX^Hfim  llatioiiia 
X*if«  Xsmsraao*  QwHme^t  @^  pXaiiiitiff*a  <l«tii^g*«  iFort  ««9«««<Mi  n%  tho 
mw  of  $SSO*00«  fvo«  wkioH  judi^at  dtfondi^at  aitpo^as, 

nm  •vtdMHMM  vlMMw  tMt  %m  i>iftintiff  lugoaii.  mwn  ^«it  % 
•i«tor  of  tfei  lc«ii7od  mA  vp,m  4««lgaftt«d  '^i*  tb*  ooXt  benofloisTy 
9mA  hww^Ki  ottit  to  rtoovftT  %s  ftvioli}  t&tit  i>ii«ii  tin*  o^a«  w^o  r«<ioh«d 
f«t  o«U  it  «««  set  for  OotobOT  &«  19S6$  tli%t  tiM  dofoadaat  or  ito 
oo^ttooX  did  not  ?.ppoar  ^nd  the  eourt  tMronpott  oontinuod  tHo  on-oo 
vntiX  tlio  ®^  day  of  Ooti^or,  ISiaf*  laad  iiroetod  oouiuioX  for  px&intiff 
to  »f»vo  8  vrlttoa  notioo  uroo  tlM  attoraoy  for  d«f«od»at  tk«t  tho 
o^uao  hud  \mm  tot  for  triaX  m  »n%A  diif  t^ad  %b%t  upoa  tM  dofoadsat's 
f»iXttro  to  mpp«a»,  tiM  pl*latiff  wo&ld  proyo  up  hor  estae  -^-iid  t%ko  « 
4k»f«ult  Jad|^M»at{  tint  fleid  Qotio«  >«  s  duXy  sorrod  upoa  tho  stttoraof 


.i4«'»    ( \ 


worn  .rf«A      1  }        r  .Aaoxn  AXitsot 


«;<rt.i*iV  l;'v    40 


%z'^  .A.ises 


r 


•-sJl* 


«  "'  • 


>  ,'i>  e.-  "1      i\ : 


to  «<  't  ai^fsr/i^na  i.vTit:^^  , 

liifc   ...      -    ...     ■--..-    

mQ     ♦fn"'  :.-v.ii  \tljmi. 

•tifeiS' •■■■■■     *■-- ^rtl    J{».i4«f  «»*«.     ,w-.« 

lliMiAif  VHt   XMMKMM   lb»#*«til^  '"  .       ^    «T.HJOvr»^<    lu    V^D  l(l9  All^    XllMV 

rt»  #a«te«T«£  mil  t***®'??-^  «'■'■  :>ol#<Mi  «»#:*'^-        ^s  o$ 

a*iAxi^9i&l>  trit  fl»(i»  tatft  M«  ^ift  ibi««  ^'^  a  ■<«#  T«t  #••  a«^'^v  i.«ui  ««>«»• 


,^  V.I     -4  m  V  WA  « 


i 

f9t  defMMUi^  ae4«]NlUic  to  Xht  dircotion*  of  tHo  ]«&«•  and  th« 

rulo*  of  ocmrt* 

Tho  oridOAOO  furtner  «)ioit«  tli^^t  wlioa  tiM  o^ttoo  q^-ioo  on  for 

%H^  OB  Ool!^«^r  «t  188t«  tho  attomoy  for  tho  plaintiff  oxhlbltod 

to  ths  oourt  ft  Tooolptod  orlgiiMi  of  tlio  h«TOiBb9foro  d«oorlb«d 

notloo  fiBd«  no  ono  «L|ip«^jrlfig  for  tbo  dof«iidsnt«  tho  i;dl%lntlff 

rotwiotod  t^  oourt  to  OBt«r  an  ordor  «%itrlBf  tbo  ^vrf  ajid  plolntlff 

thou  «»&d  th»t9  ptvwA  up  hmt  wsso  I37  oildfaoaoo  iMi^rd  la  opon  eourt; 

tl^at  tho  oouTt  vipoa  ouOh  fVldone«  found  the  issuos  for  tho  plaintiff 

imA  oaterod  judgttomt  for  |&$0«^  eod  oooto* 

counsel  for 
Tho  «Tid«BOtt  furthor  ahovo  th^t  on  Ootol>«r  ft«  I^3@^tho 

dof#sd«»nt  erld#Btl|r  loarnlag  ftf  «»<Hi  Jndgaontf  sorrod  «  notloo  «ad 

o  oopT  of  A  petition  ttpon  tho  plaintiff «  and  eorod  th«  oourt  to  «ot 

soldo  and  T%oato  <»%ld  jttdg^ont  for  tho  rc»oono  oot  ont  in  o«ld 

potltion^  whlGh  atmted  aoo^  oth«r  thingo  th^^t  ho  mus  ongf*«od  oloo- 

nHuttm  ftt  th«  tino  aad  thf^t  ho  hod  hoon  oiek  for  oix  nontho.     Bio 

&ffldmYit  ohooo  %hn%  m%  tho  tiiM  of  tho  hotiring  ho  ir%s  on«%g»d  in 

ttio  polioo  eo^utrt  in  another  omuso* 

tM  oridonoo  further  0hO9O  th^^t  th»r«upun  tht  court  o<in-> 
tinnod  tho  notion  to  T^^o^to  tho  j«%9ont  until  October  ni,  1936»  ^nd 
dirootod  tho  dofondtiBt  to  bring  in  ito  vitnooaoo  sad  nt  th'it  tiao 
ottitod  that  If  »  dofonoo  to  tho  0«aoo  of  motion  iforn  really  shoim 
to  o«iot»  tho  OGurt  wottXd  rikonto  nnd  sot  aoi^  OAid  jadcaMit  oad 
give  d«f<iadmat  a  full  opportunity  to  p»r«aOBt  su^  d«f«aso« 

Tho  ovidono«  furthor  okons  th^t  whoa  th«  esaiM  vro  roaOkad 
for  m  hoarlng  on  tho  notion  to  rt^OAto  on  Ootober  Sl»  XWSSg  thn 
dof«nd^t  np>p««^rftd  in  open  9o\irt  hf  ooaaool  hat  r«fa««d  ftad  f^ilod  to 
fnradttoa  nagr  witao^^«s  or  ^ny  eridoaoo  uluttooorer  In  onpport  of  it« 
o&id  action  to  Tfi^onto  ««id  |wAgaont}   11i?t  tho  oourt  thereupon  entorod 
Ml  ordor  donying  dof«adftBt*o  notion  to  v^o^to  and  tot     9ido  t&ld 
Iwljatat  Old  oardorffd  th^t  o^id  Jad^ooat  ot«nd« 


5.. *»..*■*>.   v:...,.,    ,«              ■'   »i«t  Tot  yiir                 ..•  v^,   ^i.-«t!J  sn»,i*ocr 

?* ;nKT«  al  «------^'  ^«Bt«C)j^r*  v^  — -  -r*-  '—.—-.  -^tofdi  t«^    .f..rui 

7.U-J.';  #tf#  t«i  B'wi  ?ii  Mt  feiar«^  ^'■.•'.  •    --   ^'■'  -^'-^<C# 

io*i  Lseauoo 

ham  «tCtl  »Xt  x^vi^l^  Xiii;^;  iraun^jj^^  "'  '^.;:::,» 
AveifK  t-^iiv^^v  WYVv  Aei#»*i  t»  fttv^  Mi  at  nm^tQi 


i 

t%M  <»«••  oa  tbt  origioisa  ]^I«r&dl»g»  fli»4»  «i»i»af«A%l|t  ignovlBg  in* 

e-f«'f  laoXliMd  to  g?a»t  litlgii^Kts  AA  ofportiEttity  to  bo  Hoard,  otlll 
tlio  bturtSoa  lo  ui>om  ptrtloo  to  pTotoot  thoir  lat«ir«ot«  l»y  tho 

oxotoioo  of  z-e:^som%bIo  dilifoaoo* 

&imt%i»  mikf  oxoiroifo  dlftOtttlO'A  ia  7.<r»o%tliig  |u<tgm«at«  that 
k«iTO  fetooa  OtttOfOd  sj^  rM.t%M  nttA  *lj.«i*f  it  aFpoayo  ao  la  thl»  o-%»o, 
flittt  a  dftfoadaat  Jiae  btil  aa  oi>|fortit«alty  to  Iiato  ML*  ^bj  la  (»ourt  aad 
AOgloota  to  av®>^U  }%iMiolf  of  tlt^t  opF-oFtUialtf«  no  oinotad  not  oxfoot 
l^at  tlio  trl^X  jiiuSft  oouiti  4o  othor  th^n.  v^o  doao  la  t)i«  iaot^at  oaoo* 
|:m  t%k«  oa89  lMt§m^  '(to  t&«  tfi.«»l  ja4^  gavo  tlio  (t«feo4^.at  «ti^o 
#l»|Hirtiai.t|r  to  htt  k$%9€» 

tborofoTOg  ao  rtaooa  liavlag  ii>«oa  givoa  n»  to  9hf  tbo  Ja^dKr* 
aottt  oHeuid  )»o  ▼aoatt«lt  ««  ^tro  of  tlio  oplal^i  t^^t  tlio  trial  juAso 
4$A  tight  la  oaotiftiaing  %M  Jtwdgwoat  tateroS  oa  Oot^or  @«  i9l^« 

for  tho  rm»mm  )i«r«la  glToa  tlio  |iii|piftat  of  tho  Mualoip^ 
Oeurt  lo  liorol^  nfflftto^* 


ffiiMiL«  F.ii.  Aii  lAi..!..,  J,  aC'icmii* 


«ii9»»  ^«M«HM^  9m  mt9%  «ii«|  x^l^  «tf*  ^ 


•■'■  .j- 


S93TI 


aau  iMtsot  aiiz«  b«  t8i.UTAii  sm^vnmw  tit  oi  xsios  or  tmb 


thm  P^ntldUi  Fy*«H  X&o*»  l)ifoy#:lit  suit  In  tiie  MuniolpaX  Oourt 
%9  r*(iP'W9t  im  ft  i>r«iia9»r]r  not*  of  <l«f«i^^nt  «)!aeot>  Alien*     Tht  efttt«« 
wH  tritftf  iMfoM  tM  ootjTt  «itli«iit  a  juvy  vbloli  resulted  In  9  ^O'^Uexkb^ 
in  favor  of  4of«adftiit«  fro*  vhioli  judgnont  r>I>»iRtiff  brings  tliU 

OppOttl* 

FXalatlff  oontendB  tii'«t  deffta4aat*s  prinoipsl  net*  for 
fi&i«60»  v«s  giiron  in  pmftmnt  of  »  oleia  «!tg»inat  tlio  defeBdant  for 
printlaf  «ol4  snd  dtlivered  by  plaintiff  to  t^  d«f«ad»nt  ^t  his  ro- 
4|it««t  naA  %h^t  tberoafter  defendant  p»id  ilOO  on  »eeount»  l«<%Tiaf  o 
ImlftMfto  of  1409*  SO  otill  duo  »nd  owiaf* 

Oofoadant  bits  not  %pp««!r«d  or  filed  briofs  in  thie  oourt* 
8io  eontention  %«  oboffn  bjr  tiio  plOAdiago  in  the  tri«il  eourt  A!>pe%re  to 
bo  tb'<%t  bo  oodo  tbe  note  but  tbert  win  no  oonoidor!».tion  tberefors  tb»t 
bo  0kr%  it  ao  »A  ftoooaaiod?>tien  to  plaintiff  00  «o  to  tioo  defendtint'o 
Aoao  and  orodit  for  the  parp^ff  of  obtainiac  «  lb»ii  to  aid  pl%intiff| 
ncK^ahexxratja;  tb^^t  tbe  plaintiff  printed  oono  o^^rdo  for  »  politlosX 
o««p«l|p»  wberela  tbo  defendant  erne  e  e^ndldifcte;   tb  t  bo  g^^ve  plaintiff 
1100  vbiob  plmintiff  oredited  on  tbo  note. 

flftintiff**  exbibit  3  lo  %  letter  written  bjr  defoAtoat  ^tod 

August  &4»  19S3»  end  eddrooeed  to  Mr*  •'ftc  i^eldt*  Fonti<%o  Prooo,  Xno*« 

•»i  ootttiilno  the  follovlngs 

"I  eicpleinod  if  olronMrtoneee  to  you  «t  tbe  tiae  Z  «eo 
unable  to  r^y  tbo  note  I  gi&vo  you*     It  v>8  oy  andorotiiadiBf  at 
tbo  tl«e  you  printed  ay  O'^rds  tb%t  tbey  ««re  to  be  9  doaetlon* 
I  do  not  reottll  tb%t  1  gotbered  tbe  iapression  tb«t  yon  woro 


A 


4io4 


titw 


^s^.ii.ises 


xi^t 


5^,7    ,f-:«* 


SI   »»/ 
.^faiiiiq  •111  t  A$    % 

k^f1^h  9mnim9\*h  yfi  a^ititw  %•$*•£  ••it  ii4ia*%  tt*i)i#iii*x« 


pcfuoniilljr  mklng  ««i«li  a  eonirltutiofi  but  I  014  hAvt  »  mrf 
d«flnitf  lapTeaslon  th  t  tteit  ••••  9our9«  %tt»ag»t'iqr  frl«iii4« 
^r  oftttpAl^  oi^trd*  v«r«  to  be  fumisbcdi*     I.?)1t«r  irii«n  Z  understood 
you  lutd  ao  «o>iAa  of  jroitfbuvtlag  yo*<Lyt«lf  X  re«tdil|'  •v.saaood  tb« 
obllg^'tioA  and  ||;«vo  yea  tlio  noto*     0«rt»inXy«  it  lo  no  f^^ult 
of  youro  ttt'^t  I  fomod  sa  txreftoou*  laproaslon  in  tlie  Mtttor. 
At  tii«  tiat  I  gavo  yon  tbo  ftoto  X  l^md  «  doflalto  oosurftooo 
tl»  t  X  vould  ^TO  avallftblo  to  at  m  oonsiacr^^^lo  oua  of  Moaoy. 
fHooo  oenffidtAOBta  falXod  «o« 

X  toXd  you  it  tho  ti»o  X  vm»  uRn^l>Xc  to  ttcet  «y  oblige tlott 
tbat  ftmx  bill  would  l»«  the  fijret  X  wotxXd  p)»y  v^oit  X  ome  ftblt 
to*     X  wrot  thlo  natter  not  booenoo  X  o«o  yoo  oonoy  etiieh 
•out  day  I  vUl  IBO  alaXo  to  {»^y«  but  b«e«iue«  tboeo  oiro\uuit»'.iio«« 
aoy  e%M»t  no  to  loot  yeuif  frtoAdol^l^*     X  vuot  you  to  knov  tbet 
X  pirop'sae  to  redoiM,  ay  plodgo  to  you  dt  tM  o^^rlieot  pooalblo 
aoaOBt  ^nd  tb:»t  nny  tlae  tbat  I  o%a  «»lto  even  «  pertlsl  poy 
aoat*  1  vlii  do  80* 

X  bsTO  no  ob;ieotlona  to  ycwr  pX<^eiE)i|;  your  blXl  in  the 
kaada  ©f  «n  attorney  for  eoUeotlon,     I  earn  oniy  s»y  to  your 
attornoy  whet  X  iii»Y«  si»id  in  %h%9  letter  to  you«     X  hnnt  no 
oeaota  or  inooae  nxi^  tbo  only  «@otion  you  csn  t-^ke  would  be  to 
roeard  a  Xudgaont  agetiaat  ao  oHiob  ^Ul  not  effeot  ay  tbility^ 
•bXigetion  or  willincnoae  to  pay*** 

Plaintiff  denied  th«  aXeg&tion  of  the  defendant  th9t  tbe 
aota  mn.»  aerely  «n  aoooaawodRtion  note  s^nd  froa  the  »boTa  Xetier  '^nd 
tlio  peyaont  of  IIDO.CK)^  it  la  eiuite  eridont  th^it  it  w^e  not*     It 
«le«rly  opi^eftra  %hnt  the  defendant  is  liable  «md  vhen  on  the  eitnoaa 
stand  ho  did  net  contend  otbervise,  bat  mereXy  oontented  hiaaelf  vith 
•oyiac  tb^t  bo  mmld  p&y  a^e  soon  %•  b«  oeuld* 

the  OTidoaoo  olof^rly  preuonderntea  in  f«Tor  of  th«  plsintiff 
«nd  the  tri»X  oourt  erred  la  finding  otberviee*     Inaaauoh  ^b  eU  tbe 
ovidonoo  ©le^rly  proroa  tbe  lisblilty  of  tbe  defendunt  tbere  will  bo 
m  Mod  of  reamnding  tbo  ei«ae.     flio  judgaont  of  tbe  Muaiolpel  Qowrt 
aill«  tbertfore,  be  revereod  nad  jadg^iRont  ent^rred  bore  for  tbo  ana  of 
|499«60»  pluo  aaotnad  intereat  ftt  aix  per  eont  per  !«nna»« 

imimam  smuts®  ^hd  jvmmut  m^.^^  for 

1^9* 80»   plua  ftOOTuod  iotoroot  at 
six  ptit  oont  per  i^nasn* 


purr  «  tv 
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•I  94  blm  '   -  - 
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RI7ERVIEW  PARK  COIiPAmf,    a         \        \J  ^  O    5^^    T      ft         A  ^   ^ 

00  rpo  rat  ion ,  n        ^"'^  ^  %J  jQ    JLa-i^o    OOO 


00  rpo  rat  ion , 

Appellant. 


MR.    PRISIDIEG    JUSTICE  O'COKKOR 
DELIVBRSD  XHB   OPXi!*lOiH   OH'   THE    COUr.T, 

Plaintil'l'  brougiit  an  action  against  dal'endant   to   recover 
damages  lor  personal   injuries   claimed  to  liave   oeen  sustained  loj 
being  tJaroim  Irooi  a  car  while  riding  on  a  circular  railway  called 
the   "Pippin"  in  defendant's  atuuseauent  park.      There  was  a  jury 
trial   and  a  rerdiet   and  judgment   in  plaintil'f 's   faTor  lor   ^20,000 
and  defendant  appeals. 

The  record  discloses  that  on  August   7,  1934,    about  10:30 
9«  n, ,  plaintiff,    then  about   21  years  old,    and  another  young  man 
about  18  years  of  age,    too^  a  ride  as  passengers  on  defendant's 
eeenlc  railway*      There  were  throe   ears  in   the  train,    four  seats  to 
each  car,    and  two  persons  in   each  seat.      The  railway  was  circular 
in  form  and  about  3300  feet  in  length,  with   7  or  S  hills,    and  seroral 
ourYes.      The  train  was  hauled  to   the  top  of  the  first  hill  with  a 
sprocket  chain  by  motor;    it  was  then  released  and  then  rem  by 
gravity  and  its  own  momentum  around  the   structure  until  it  came 
back  to  a  loading  platform  where  it  was   stopped.      It   takes  about 
two  minutes  for  a  train  to    complete  the  circuit.     When   the  train  on 
which  plaintiff  was  riding  was  more  than  half  way  around  the  track 
plaintiff,  who  was  riding  in   the  front  seat  of  the  first   ear,  was 
thrown  from  the  car  and  severely  injured, 

Plaintiff's  complaint  was   in   six  eounts.      The  first   charged 
defendant  with  general  negligence   in  failing  to   operate  the  train 
with  the  highest  degree  of   care  consistent  with  its  mode  of  opera- 
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'Qi  jm; 


.I/lUOO   KiV.  XtU-U   2: 

i«XX«»   \t;«vrXi<i'X  xaXj^x. 

06:01  iuoH^    ,i-C'^l   ,?  tmti^OA  sio  imlS  aaaoXsaii^  Jbioo&i 
a$ua  4au9X  faSoaa  baa    ^ble  otrnx  ^   'iuo^jis  ti&:  ,  ■      < 

••tfOM&nelDl)  no  Bt9Si^£iaj|%  ««  Btti  «  1(^994 
oi  s^4i«»  mic'l    «ai:ai:d   t»a';r   xU  ai^o   ^aifil  9%9V  ^%<). 
TUili»tio  a«w  x;avrii»  9fl(¥     ,;t^«oa  no«9   ui   a^ioa'i 
.-sav»a  j)iu   ,allxil  fe  -xo  V   iUivir  ^iit^a»L  ai  i99l 
m  diSt^  ££kd  itri'l  9SU  'i9  nei  vnU   oi  hulk'juti  9m^ 
^ef  net  cunit   ham  k9(Ut%l9t  a»Ji»  CAW   ti    iroi<, 

ttto<ie  aa^UJ-   tl     ,lb9qqoS»   os 
aa  alMii  •Af  oari*     ,tiimtk9  miU  nmiiA  oyfS 

•««r  .-uip   *aTli   9tii    ta   tM«  ^no-xt  art  -« 

.Aaxtttoi  xiaiev^a   t^uk  xao  I'l  ■.    i 

ft«^<ui/to  *ail'i  arit      .a*ia/oo  xla   «a  ajiw  laiaiqrtoa  «»'ni*ntal'l 

-•loga  1©  a*»«  8#i  ittlw  *«»*al8floo  •imo  1o  arxaaA  taatlalil  aiW  ri^lw 


tion,   at  ft  r«8ult  of  whieh  plaintiff  was  thrown  from  the  seat  aaA 
iBjured.     Th«  Beconft  count  chargtd  that  lay  reaeon  of  the  neglig«nt 
management  df  th«  train  the  car  in  which  plaintiff  vac  riding 
siiddenly  and  Tiolently  Itarohed  and  jerked  and  plaintiff  was  thrown 
out  and  Injured,      The  third  count   charged  that   defendant  failed  to 
keep  the  traek  on  which  the  trains  ran  clean;   that  it  was  corereA 
with  sand,   dehrle  and  other  foreign  saaterial   and  as  a  result  of 
tlaile  negligence,  while  the  train  was  going  down  hill  at  great 
arpeed  it  was  caused  suddenly  to   slacken  or  stop  and  plaintiff  wmi 
thrown  fraaa  hl»  seat.     The  fourth  count  charged  the  failure  of 
defendant   to   securely  fasten  plaintiff  in  hie   seat  so  aa  to  prevent 
him  from  "being  thrown  out  of  the   car.      In  the  fifth  count  defendant 
wae  charged  with  failure  to  provide  guards  oii   txie  sides  to  proteot 
passengers;    and  the  sixth  count  charged  that  the  tracic  on  wnich  the 
train  ran  was  worn  and  defective  and  had  not  "been  properly  inspected 
by  defendant,   as  a  result  of  whlcii  the  ear  lurched  and  jerked, 
throwing  plaintiff  from  his  seat.      At  the  close  of  plaintiff's  ease, 
OB  motion  of  defendant  the  court  disinissftd  counts  3,  4,   5  and  6. 
Defendant  then  put   in  its  eviflenoe  and    the   case  went   to    the  jury 
on  the  first  and  second  counts  only. 

Both  parties  agree  tiiat   the  law  is  that  in  the  operation  of 
the  train  in  question  defendant   is  held  to   the  same  degree  of  re- 
eponsihility  In  the  management  of  the  train  as  is  a  coriiiaon   carrier. 
Q'Callaghan  v.  Dellwood  Park.   212  111.   336, 

It   seeiaa  to  "be  agreed  that   the   24   seats   of   ti^e   train  in 
question  were  occupied  at  the  time  plaintiff  was  injured.      Six  eye- 
witnesses who  were   in   the   Qax  in  wiiich  plaintiff  was   riding  - 
plaintiff,    the  young  man  with  hi»  (both  of  whom  were   riding  in 
the  front  seat  of  the  first  car)    and  two  other  passengers  -   testified 
iB  plaintiff's  bfthalf ,   all   to  the  effect  that  when  the  train  started 
down  one  of  the  hills  more  than  half  way  around  the   circular  track, 


tim^iliiOn  9tit  to   iio««3a  xd  ijuli   aegna^fo   Itwoii  hnomin  •xfi      ,b»tuiaJi 

mroiiif^  a«v  l'tlJai*Ig  i)aa  ft«i;i»t  fta«   MiitytffX  X'^^JwXolr  £>rte  vXci-j&Aj/b 
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to  cfXiuasi  «  tt«  i>CM  XjsirrvtjMB  ojilArcot  79((#o  hrm  »i*i;d^h    ^ba 

Mnr  VJ;l.tnl«Xqt  ba&  qo.  .,  ,,.C«»^^.c;<5   fe«am:.', 

#«Mrt\  .js   oa   #«»«   aixi  ni   'tfy.  fnt.^,lrr  «'»^^'!?t  vXatwoe 

Jrt»|jfl«t0fc   iiiuoo    f^^tn   '^i'i 

9Mi  ilaidw  no   i-oii'it   9d;f    i--;\t   ^^-vitflflo    tmioo   rttxi'  ;h 
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there  was  an  unusual  and  severe  jerk  ■backward  and  I'orward;    tiat 
plaintiff  was  sitting  down,  had  iaold  of   tixe  iron  bar  on   tixe  side 
with  his  left  hand,   aiid  another  iron  bar  in  front  with  his  right 
hand,    and  that  the  jeric  caused  plaintiff   to  be  thrown  in  a  somer- 
sault over  the  front  bar;   but  one  of  tuese  witnesses,  5trs,   David, 
testified  on  crosa-exaniination  tnat  she  had  ridden  the  trains  on 
this  scenic  railway  many  tii^es,   -   "Althoug'    I   said  it  was  a  jerk, 
it   is  always  jerky.     Being  raised  out  of  your  seat  is  the  customary 
motion   of  that  ride.     When  you  come  down  a  steep  incline  you  don't 
raise  out  of  your  seat   if  you  have  your  feet  in  the  right  place. 
It   is  part  of  the  thrill  you  get  out  of  the  ride,"     As  stated,    two 
•f  the  passengers   ixx  the  car,    Shaynian  and  Bilotta,  were  called  t)y 
defendant,      fhe  substai^e*  of   their  testimony  was  that   there  was  no 
unusual  jerk  of   the  car  at   tne  time  plaintiff  was  thrown  or  fell 
frcae   it,      3hayiaan  said,    "The  motion  of  the  oar  was  the  way  it  alwayt 

goes.      Prior   to    tnis  accident   1  didn't  notice  any  violent   jerk,* 

bar 
They  botJa   saw  plaintiff  somersault  over  tne  fronX/of   the  car  and 

fall   to   the  ground.      Their  testimony  was  considerably  weakened  on 

cross-exaBiination, 

The  evidence  further  snows  that  when  the  train   came  to   its 

destination  at   tne  loading  platform,   after  plaintiff  was  injured, 

Henry  Schure,  plaintiff's  compani(kn  in   the   seat  with  hira,   and  soat 

employees  of  defendant  went  in  searoh  of  plaintiff  and  found  him 

underneath  the  structure  and  he  was  taken  to  a  hospital  where  he 

received  medical   and  surgical  attention.      3oiue  of  these  witnesses 

testified  that  at   that   time,   upon   inquiring  of  ia^chure   as  to  how 

plaintiff  eame  to  fall,  he  replied  t^iat  plaintiff  was  "jockeying 

up  and  down"   in  the  seat  of  the  oar,   bobbing  up   and   down;    "I   told 

him  to   sit  down  but  he  would  not  do  it,"     Sehure  denied  making 

such  statements.     I'he  evidence  further  sxiowii  that  when  the  train 

reached  the  leading  platform  just  after  the  accident  it  was  taken 
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9il    OS   »i>yao   aijait  aii*   :t9iiw   JjMiJ   awofia   ttixt'tw  t  »ori»Mv 

•BOB   fcne   .adn  .illw  3«ep  i   nilftftmiToo   >»'r>JtJaI.- 

«iri  *«x;ol  baa  rtlialeiq,    to  .lt.xi»«  «i  in*v  i^jiv  t? 

•^  a'Uiiv  LBtiq«o<(  m  0*  fi«:;(A^   •»»  •!*  bK>f  •luJoi;'!-  tsoiit^ftna 

vod  c  io  anialupnX   noqu  ^»ml*  fatli  tm  SmAt  Ml'tkitfi 

bloi   y*    ;awof   ha*   q«  iittfldotf   ,xao  tAT  '10  *«•«  wW   -J.   ""  «i*' 

^Ijua  b«ln»b  rturioe     ",#1  oA  *o«  Muor  •!!  jTac  ^^ 


out  of  servieo.     Defendant  operate!  a  similar  train  which  continued 
after  the  aocident  until   olosing   time,     i^irther  evidence  was  offered 
"by  defendant,    that  on   the  day  following  the  aocident  the  track  aad 
the  car  in  question  were   exaoiined  by  some  of  the   city  official* 
vhose  duty  it   is  to  inspect  seenic  railway*  and  sirailar  devidet, 
and  the  track  and  car  were  also  inspected  by  some  of  defendant's 
•nployeea,  but  nothing  was  found  to  be  out  of  order, and  that  tht 
train  and  oar  in  questioa  were  on  that  day  again  put  into   aeryiee. 

Counsel  for  plaintiif  says  in   this  brief,    *Tiaere  was  ne 
contributory  negligence  on   t^he  part   of  plaintiff,    and   the  defendant 
is  held   to  tlie  highest  degree  of  oare   in  the  construetion,  mainte- 
nance &nd  operation  of  its  equipment.      Defendant  admits  that  it  is  a 
«osmon  carrier  of  passengers  lor  hire.      Therefore  the  doctrine  of 
res  ipsa  li^euitur  applies;"     and  that  the  eyidence,    "shows  that   the 
ears  and  the   superstructure  on  whloh     the   cars  ran  were  fourteen 
years  old  and  of  wood«a  eonstruction;    that  the  equipment  was  not 
inspected  prior  to   tbe  accident;    that  the  cars  had  no   doors  to   keep 
passengers  from  falling  out;    that   tnere  were  ne   straps  or  devices 
furnish e&   to  hold  passengers   in   their   seats;    that  tiiere  was  a  jerk 
•  r  lurch  or  series  of  jerks  or  lurches,   of  a  severe,   unusual   and  un- 
expected nature,  which  thraw  plaintiff   c^ut   of  the   car;    that,   as  one 
witness   expressed   it,    the   jerks   seemed   as   11"   sometiting  had  not 
caught  underjueath;    that   one   of  defendant's   employees   found  a  defect 
in   the  track  at   the  place   oi  the  jerks."     Ihe  difficulty  vith  the 
statefiient   that    the   cars   "had  no   doors   to  keep  passengers  from  falling 
out"   and  that   there  were   "no   straps  or  devices  furnished  to  hold 
passengers   in   their   seats"    is   triat   the   counts  ol'   the   coruplaint 
Wi-iieh  might  warra*t  such  proof  were  eliminated  by  the   court  at   the 
close   of  plaintiff's   ease,    and  no    complaint   is  made  by  plaintiff 
to   the  ruling.     As  we  read  the  evidence,    the  cwse  was  not    tried   on 
the   (theory  that  defendant   should  have  furnished  doors,    straps  or 
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ACTices  to  prev.  nt  pasfteng-r*  from  falling  out  or  from  being  thrown 
omt   of  the   car.      If  that  rrere   tl<.e   case  a  different   situation  would 
"bi»  pre»ented.      The  question  whether  defendant  (under  tiie  law  that 
it  use  the  highest  degree  of   care  -    that  decree  of  care  reeuired  of 
«  coffiBion  carrier)  would  "be  required  to   famish  straps  or  derices  to 
prevent  passengers  from  \>eing  injured  ^.b  in  the  inetaiit   case,    is 
&ot  laefore  us.      That  question,  we  tliink,  would  require  that  evidence 
"be  adduced  on   the  point,   but   there  is  none   in   the  record.     We   think 
the  verdict  of   the  jur-y  to   the  effect   that  beoauee  of  a  defective 
ear  or  track    there  was  an  unusual   jerk  of   the  car   ie   against   the 
manifest  freight   of   the   evidei^ice,     Plaintiff   relies   on   the 
0*Callaghan_ea3e.    (242  111,    336,)      In   that  case  the  paseenger  was 
thrown  from  a  roller  coaster  somewhat   aiiiiiar  to   the  one  in  cuastion, 
the   evidence   shoeing  that   the   car  was   suddenly  jerkp>d,    as   a   result 
of  which  plaintiff  was  thrown  out   and  injured.      Vhe   court   said  that 
there  "apparently  *>^a6   something  on  the  track"  which  caused  the   car 
to  be   suddenly   j forked,    aiid   that   "It   appears  from  the   evidence   t^iat 
the  ra^ils  apon  which  these   ears  ran  were  greasy  froru  the  oil  and 
grease  t.iat  fail  froin  the  cais,    and  tiiat   the  bearings   of  the  cars 
were  frequently  oiled,"      In   the  instant   case  we  think  the  evidence 
fails   to   show  there  was  anytidng  wrong  *ita  the  track  or  witix  the 
car;   but   in  ?iny  event,    the  verdict  on   this  question   is  against   the 
aianifest  weight  of  the   evidence. 

Since  there  may  be   a  retrial   of   tuis    case,   we   think  we   ought 
to   say  that   tne  cross-exaxaination   of   the  witness  Bilotta  by  counsel 
for  plaintiff,    cugnt  not  be   repeated  on  a  new    trial.      The  substance 
of  questions  put  by  counsel   to   tiiis  witness  was  as   to  whetner,    saortly 
after  the  accide:it,    the  witness  had  not  in   effect  offered   to  give 
testijBony  favorable  to   plaintiff   for   a  jonsideration.      Jie  witness 
denied  making  any  such   statement,     We  think  it   obvious  that   the 
questions  wajpe  entirely  proper  provided  tnat   afterward  plaintiff 
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called  a  witness  who  would  testiTy  that  iiiX«tta  ha4  made  eueh 
statemente.     ^o   sucli  witness  was   called,    and   the  questions   and 
answers  were  therefore  higixly  improper,     A  witness  cannot  "be 
discredited  by  asking  such  queBtions  iinlese  proof  ie  thereafter 
made  tliat   the  witness  had  made  such  statements. 

ffor  the  reasons  stated  the  jud^ent  oi'  the  Circuit   court 
of  Coek  county  is  reversed  and  the  cause  remanded. 

RaVERS]5D  AKD  RKfcJVliDED. 

iicSurely  and  iiatohett,    JJ,  ,    concur. 
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WIKIORYA  BUR2AK, 

Appellant, 


CITY  03?  CrllCAOO,   a  Jtunieip 
Corporation, 

Appellee* 


j\  APPli^l   FROM  WJ*«HI0R   COURT 
OW  ^OOK     COUrlTY. 
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MR.   PHBSlDli^O   JJ STICK  O'QoSi^OR 
DSLIVEHifiO  'XHSl  OPIbilOfc   OJ?   fHE   COURT. 

Plaintiff  brouiifiit   an   action   against   defendaiit   to   recover 
damages  for  t>erBonal   Injuries   claimed  to  have  been   eustained 
tlirougli   the  negligence  ol  defendant   in   failing  tu   use   reasonalile 
care   to  keep  a  certain   sidewalk  in  a  reasonably   safe   condition, 
and   tliat  without  negligence   on  her  part    she   stepped   into  a  hole  in 
the  sidewalk,   fell   and  »'at  severely  injured. 

While  there  is  some  confusion  in  the  record,  we  think  it 
appears   tiiat   at  the   close  of  plaintiff's   case   the   court  reserved 
defendant's  motion  for  a  directed  verdict  in  its  favor,      Ihe  case 
vas   then   submitted   to   a  jury  and  verdict  was  retuined  in  plain- 
tiff's favor  for  #2500;    afterward   tiie   court   sustain- d  defendant's 
motion   and   entered  judRent   in  defexidant's  favor,   notwithstanding 
the  verdict,     Plaintiff  appeals. 

The  record  discloses  that  plaintiff,    a  married  woman,  lived 
at  1411  ix'orth  Hocicwell    street,    Ghiea  o ;    that   about   two   o'clock   in 
the   afternoon  of  itareh  d,   1935,    she  walked   south  on  Rockwell    street 
and  turned  west  on  Division  street,  which  was  about   two  blocks 
•oath  of  where  she  lived,   and  did  soiiic  shopping  at  a  grocery  store 
on  Division    street   just  west  of  Rockwell    street;    as   she  was  returning 
hom«   sue  A^'saked  on   the   sidewalk  at   the  west   side  of  Rockwell   street, 
and  elaims   she  stepped  in  a  ixole   in   the   sidealk  a  short  distane* 
from  Division   street,  was   thrown,    fell,    md  was   severely  injured. 

One  of  the  material   allegations  of  the   oomplalnt  was  that 
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^aaielaua   n»*tf  ^vjbxI  oi"  l>8ii«ix«X«  aaiiutHi   lea.  t^i«f<  lo't  a^  i*rajsf> 

•Xfltenoia^t  ©ajj  o#  sftlXis'l  ai  tnshn^'toA   lo  »of»;  .„,,       „,..;.  ,.\r 

«»ol^lf>ftof>   s'tAs  ^Xcf4inoii««t  «   ni   ](l4iir»f>Xa    aJLs^iso  «  (jso^  o^   wtcs 
al  «Ioxi  «  o^ni   fc«c;<mt«  %Am   #iaq  ^au  ixo  aoxiealXj^aa  (fvoxf^lw  Juu^t   i>ns 

il  ^aldi  ftvr   ,6109^1:  9xl#  al  aclau'taoe  auioa   ai  aaad^  •XJt"'^ 
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aa«o  ari'l      .niovjBt  ait  ul  i-oih'iBf  bait>eiib  »  lol  t^tilioai  9* itwbmt^b 
-aUXir  »^  fcanxw^at  aaw  ^raXJbTav  fcfl«i  icnc«t  «   oJ   fcaJ#Xip^j*a   n»ri*    ««w 

m*tahba9't9b  b  aiaisus   ituott  SiiJ   fci«w«t*lis    jOua&'t  lot  tco'twI  e't'll* 
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•toti  x^aooia  c  #a  inloqoili  auos   bll>  fctv    ,MvlX  aiie  aiaitw  'to  rf*Afoa 

^oiiittffa?  Mw  arts   a.    ;»aai*a   XXamioaA  lo  ^a*w  ^ai^t  *»«'5*»   aoi«irXa  oo 

^^^rt^  Xia-rioofi  la  aMe   iaaw  ari^     »  ilijwab ;  lO  fcaaiXa*    'nim  maoH 

^onBtmlb  itada  «  aLti»T«fcia  ©  ox  Jio«i.-'Jc  ^  *Xo   bOM 

,b9^u\,al  t;-t»taT«»  •«▼  *a»   ,Xial   .^xhoi*-!;   n«w  ,laatJB        i        "  ^>'" 

l«ii#  a«w  ^aXAXqaoo  9tii    to  auoi*fl3iaXX«  X«Xia^«a  ailiT    ic  &aJ 


plaintiff,  while  in  the  dxerelee  of  due   care,    "stepped  into  eadl 
upon   certain  crucka,   defects  aixA  holes'*  xa   the  eidewaJLic,   a«  «  reeult 
of  which  she    iell   and  was  injured. 

Defendant   contends  that    the   court  was  warranted  in   entering 
judgraent   in   its   favor,   notwithstaiiding  the  yerdict   of   the  Jury,   be- 
cause  there  was  no  proof  to   sustain  ti^e  allegation  just   quoted, 
Tiz.,    that  plaintii'f  had  stepped  into   a  hole  in   the   sidewalk. 
While   the   evidence   in   this  regard  was  not  fery  well   developed,   we 
think  it  was   sufficient  to   raise   a  truest icn   for   the  jury. 

Plaintiff   testified   in  her  own  bej.alf  that  she   fell   on 
the  sidewalk  -   "I    tiiink   tiiere   is  uole  in   sidewalk,    I    -lid  not   see 
the  hole  "because  ti^iere  was   snow  covering  the  hole."     On   cross- 
exasQination  by  coui:isel   for  defendant   the  record  discloses: 
*<^,     Where  did  you   fall?       A,      Across,    ir.   the  sidewalk,    there  was  » 
hole   and  X   fall   down,   ***      -i.      Was   it   a  very  big  :)ole   that  you 
stepped   into?       A.      I    can't   tell   you,    I   fall   down   and  I   don't 
know  anytning  after  I   fall,   *♦*     q,.      Did  you  see  txie  hole  before 
you   stepped  into    it?        A,     So,   because   the   snow  covered  the  hole," 
We  think  the   court  ^as  not  warranted   in   finding  there  was  no   evi- 
de:  ce  that   nlaintiff  had  stepped   into   a  hole.      The   question  wae   for 
the  jury   in   the  first   instance,    and  if  there  vaa  a  verdict  for 
plaintiff  anrl  the   trial   judge  was   of  the  opinion  that   the  verdict 
was  not   sustained  by  a  preponderance  of   the   evidence,   he   should 
have   set   it  aside  and  awarded  a  new  trial.      Libby.  i^cis.eill   A.  Libbg 
V,    Cook.    222  111.    206.      But   counsel   for   defendant    say   that   even    if 
there  were   some  holes  or  unevenness  of   tiie   sidewalk  in   question, 
whleh  caused   plaintiff   to   fall,    there  would  be  no   liability  because 
a  municipal   coiporation   is  not  liable  for   such  slight   defects,    and 
that   the   court  was  warranted  in   directinj,   a  verdict   for  this  reason. 
In   support  of   this   counsel   cite  a  nurr;ber  of   authorities,   including 
White  V,    City  of  Eelleville.    284  111.    App.    322,   where  a  judf!jiient 
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rendered  on   the  yerdict  oi'    utie   jury  in   favor  ol'  piaintil'f  I'or  in- 
juries  sustained  by  reason   oi'  a  claisied  defective   sidewalk,   was 
reversed.      The  difficulty  witii   uhis  autnority  is  tiiat  the  Jud^ent 
of  the  Appellate   court  was  reversed  "by   tlxs   Supreme   court   ( 364 
111,    577)  ,  wiiere   uie   oourt    said   tiie  question  was  for   the  jury 
and   reaaarided  the   cause   to   tlxe  Appellate   court   to   conslisr 
further   errors,    if   any,    and   either   to   aii'irm  trie  judjijaent  or 
reverse   it   and  remand  the   oauae  for  a  new   trial;    and  upon  remand- 
ment   to  the  Appellate  court   tne  judf^eat  of  tue   Iriai   court  was 
»f firmed,   9  h.  E,   Rep.    2nd,    68. 

'ilie  judfcjuent  of  tns   Superior   court   of  Cock   c  unty  is 
reversed  and  the  cause  rewanded  for  a  new  trial. 

RKVBRSED  AlO)  RJaiAKDED. 

McSurely  and  katchett,   JJ, ,    concur. 


>^i.t,  oi'-    if''i  •*»'*'  noi*«©fci>  oiU   fcJttta   iJiiWi.  ,      - 
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In  Re:   3STATE  OF  SOLOMOK  MA2IS, 


A0NE3  SrailMHAUSER,    PRAiJZ 

and  WILLI  EiiaJ-,   Ijy  J,    COLKUHK 

HAiilLTOW,   Attorney   in  iTact, 

Appellees, 


▼a* 


AHim  HAZIS,   Adffllnlstratrlz, 

Api.:iellant, 


j         APPdJAL   FROM   CIRCUIT   COURT 

OB"  cooe:  county. 

292  I.A.  635^ 


MR,    Jasf  ICE  MoSORKLY  DELIVSKSD  3?EB  OPIIilOM  OF   THE   COimT. 


The  ProTsate   court    entered  an  order  I'inding,    among  other 
things,    tiiat   a  supplemental   inventory  was  not  filed  within   one 
year  from  the   date  of  the  ieeua^ice  of  letters  of  adicinistration, 
Tacated  an  order  closing  the  estate  and  directed  the  adiainistratrix 
to  publish  for   claims  and  gave  petitioners  represented  ty  J.    Collaum 
Haaailton  leave   to   file   their  claim;    the   adi^inistratrix  appealed   to 
the  Circuit   court  where  after   a  hearing  that   court  on  December  14, 
1936,    entered  an  order  subataiitieilly  affirming  tiie  orders  of  the 
JProbate  court,    and  the  administratrix  appeals  to   this   court. 

Did  the  administratrix,    as  petitioners   say,   knowingly  fail 
to  list   certain  assets  in  the  decedent's   estate,   and  intentionally 
lead  petitioners  not   to  file  tlieir  claia     on  the  ground  that  the 
estate  had  no   assets   to  pay  it? 

Solomon  li^azie  died  January  1,  1935;   letters  of   admiriistration 
were  issued  to  Anne  l^asie,    administratrix,   February  19th;    inventory 
was  filed  Septeaiber  24,   1935,    showing  a  flat  building   subject   to   a 
mortgage  of  |5000,    cash  amoui^ting  to  *633,82,    and  goods  and  chattels 
$132.      A  supplemental   inventory  was   filed  February  19,   1936,    alleg- 
ing that   the   administratrix  since  the  filing  of   the  first   inventory 
had  come   into  possession  of  Treasury  and  United  ytatee  bonds  belonging 
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xli^ai^aioliubA  •sii  b»toorlb  bsm  sisSa^  »tit  jialao. 

o#  b9l««q'ia  xln^eitalisiafc*  9x1^   ;Ai:i»Xo  il^di  all 

,^X  tdtfoeoscr  no   ixuoo  i»ni  ^alrtM^d  *;■   %9ilB  attniv  iiuoo   iluontO  «fCt 
•lU  I0  •tsbio  aiU   8al-.airtH  Y^X«l;JuislBcfijii  r»bio  an  i>9t«»*fte    ,6RW 
.liirob   Bktii  oi  ulMBqqm  xtiimttaltiiaibsi  9tii  htm    ^&iuoo   o^«cfoYlt 
llmt  xXBKlvon^   ,i^a  aisuoi^i^aq  a«    ,xlT;t«'x^siaJ:a]i>B  eil^  JbiOL 

aoi*«i *alnliiJ)i.    »c,  e:--i    >    :25«I   .X   r,iJi^uu8^  i^-ib  alsail  ao.jioXo3 

Xio^wTiiX    :il*«X  v^^iu'iu'.i   .xl-xcfju^aixiliaaa    .aisuiil  acuiA  ocT  bawfl.eii  »1®W 

m  aJ  Joanna  jnii>XlB<f  ^/»X1  »  »niwoile    ,3««X   ,*S  1®lT^^tr'^e  b^ll't  mw 

%l9tiMtiD  htui  ahoas  hiiA   ,Sfi.UH  0^    ,r-Jtn;,'oflM  ilajjo    .  9a«y*Toa 

-laXXa   ,d««X    ,«X  ^OAirttfol  »aXli  j^ai^ritl   X«Jn©mXq<r*/»  A      .SCXt 

rio*a»Tal  *rxl't  *>fU   *to   ^aiXll  ofii  •ortie  xi-r^at^aialBlwi  aK*   ttm. 
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to  the  decedent  aggragating  #5000. 

Msarah  25,   1936,   It  was  ordered  that  no   claim*  having  been 
I'iled,   the   estate     be  settled  and  the  administratrix  discharged. 

Septeiuber  3iD,   1936,    a  petition  was     filed  in   the  Probate 
court  by  J.    Colbum  Hamilton,   attorney  in   fact  of  Agnes  otein- 
hauser,  Pranz  l^ell   and  Willi  iJiell,   residents  of  Germany,    assert- 
ing that  they  were  the  lethal  owners  and  holders  of  a  trust  deed 
securing  a  principal  promissory  note  of  |5000,   the  payjoent  of 
whieh  was  extended  by  agreement  with  the  decedent  and    lis  wife  on 
February  13,   1932,   and  that  by   the   exter.  sion  agreement   the   decedent 
personally  obligated  himself  to  pay  the  note;   petitioner  represented 
that  he  had   examined   the  files  and   records   in   tiiR   estate   and  found 
the  original  inventory  showing  that  the  estate  was  insolvent,   ;ind 
for  that  reasea  did  not  file  a  claim  en   the  note;    tia&,t   just  prior   to 
the  expiration  of  the  year  of  administration  he  again   examined  the 
records  and  file*  and  found  no  additional  assets  inraitoried;    that 
he  was  led  to  believe  and  was  informed  by  the  attorney  for  the  es- 
tate that  there  were  no  other  assets  and  therefore  no   claim  was 
filed  on  behalf  of  his  princijpals;    that  he  had  just  discovered  that 
a  supplasierital  inventory  was  filed  and  approved  February  19,  19  36, 
showing  assets  in  the  estate  of  |6Q0O;    that  no  notice  as  required 
Ijy  statute  was  given  as  to  the  assets  in  the  supplemental  inventory 
and  that  he  had  no  notice  of  the  filing  of  the  supplenental  inventory 
and  therefore  did  not  file  his  claim;    the  petition  alleges  that  the 
administratrix  knew,   wh«i   the  first   inventory  was  filed,   of  the 
assets  which  were  s-^t   forth  in  the  supplemental   invsntory.     Peti- 
tioners asked  that   the  order  closing  the   estate  be   set  aside,   that 
they  be  allowed  to   file  their   clai»,    ajiA  for  other  relief. 

The  administratrix  filed  her  answer  asserting  that   the   time 
for  filing  claims  expired  February  18,   19  36,    and  that  petitioners 
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ha-ring  failed  to  file   tueir   claim  within   this  time  have  no    standing; 
that   the   eetate  was   closed  on  iaarcii  25,   1936,    and   Biie  was  disoh.ar9d 
at  administratrix,   and  alleged  that  the  Probate  court  had  no  further 
jurisdiction   in   the  matter;    she  adniitted  that   the  decedent  left  a 
bank  balance  as  stated  in  the  petition  and  that  the  funds  were  in- 
vested in   i^reasury  notes  as  shewn   in  tiie  suppleoental  inventory; 
that  her  attoiney  inadvertently  omitted  froui  the  first  inventory 
filed   this  bank  account   and  Treasury  bonds. 

The   adxuinistratrix  asked   the  l^robate   court   to   correct  its 
records  so   as  to   show    that  the  suppl^^xental  inv^itory  was  filed 
February  18th  instead  of  February  19,  1936,    and  it  was  so  ordered. 
The  petition  filed  by  Hamilton  asked  that  this  order  be  vacated, 
i^ioh  was  done,    and  the  Probate   oourt  found   that   the   supplemental 
inventory  was  filed  february  19,  1936,     The  Probata  oourt   entered 
all  the  orders  requested  in  Uaiiilton's  petition. 

The  record  from  the  Cirouit  oourt   shows   that  after  the 
letters  of  administration  were  issued  an  exai;inatlon  v/as  ainde  of 
the  safety  deposit  box  of  defiedent  on  Maroh  4,   1935,    and  an  in- 
ventory of  its  oonterits  made;    that  there  were  present  at  tuis  time 
a  representative  of  the  inheritance  tax  office  for  Illinois,   Anne 
kaxie,   administratrix,  L,   Louis  Karton,  her  attorney,    and  a  repre- 
sentative of  the  Safety  deposit   corapany;    the  contents  of  the  box 
were  listed  and  showed,    among  other  t   ings,    a  balance   in   the   savinge 
aceount  of  deoedait  in   the  northern  Trust   Gompany  of  over  :i$6000; 
there  were   also   other  it^as  of  assets. 

March  18,   1935,   administratrix  withdrew  froxu  tiiis   savings 

account  $6538,52  and  deposited   it   to  her  account   as  administratrix; 

the 
ULareh  28th   she  withdrew  $6086,86   from  this   account   and  onyfol  1  owing  • 

day  the  balaiice, 

September  24,   1935,    the   administratrix  filed  her  inventory 
in   the   estate  purporting  to   list   all  of   the  assets;    the  inventory 
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llBted  ^631.96  In  eash.     February  19,  1936,   the  eupplenjiental 
inventory  wae  filed,   in  wiriioh  tJae  administratrix  li'£te4  if6Q00 
in  Govejmment  bonds,    stating  under  oath  tiiat   tiies*  assets  had 
eem*  into  her  hands   since  the  filing  of  the  first  inventory. 
This  supplemental   inventory  was  misleading.      She  had  purchased 
the  bonds  in  karch,   19  35.      jhey  never  toeionged  to  decedent 
although   tne  money  to  buy  them  did. 

Ihe  Cirouit  court  on  December  14,   1936,  held   that  the 
adiiiiinistratri:^  and  her  attoxney  had  coiumitted  a.  fraud  upon   the 
Probate  court;    that  the  suppleuental  inveritory  was  filed  J'ebruary 
19,   1936,   and  not  wituin   one  year  froi^  the  date  of  issuance  ef 
letters;    the  order  closing  the   estate  was  vacated,    the  atibulnistrai- 
trix  ordsred  to   publish  for  claims  against  the  supplemental   inven- 
tory and  leave  was   given   the  claimants   represented  by  haiailtojft   to 
file  their  claiiu  Inetanter,      She  appeal  is  from  this  order, 

Xhe  administratrix  first   says  the  jurisdiction  of  the  i?ro- 
bate  eourt  expired  upon   the   entry  oi"  the  order  closing  the  estate 
and  disoiiarging  her.      It   is  too  well    settled  to  requiro  argutuent 
that  the  frobate  court  in   the  exercise   of  its  equitable  powers  can 
set  aside  any  order  procured  by  fraud  or  due  to  accident  or  mistaice, 
Heppe  V.    S^HiA^pm&ki.    209    111.    88;   Whittesiore  v.    Colea'.an.    239    111. 
450;    ahepard  ▼■    8peer.   41  111,   App.    211;    Sehlink  v.  kaxtop.  153 
111,    447. 

Section    70,    chapter   3,    111,    State  iiar  sjtats.    1935,  provides 
tliat  all   claims  not  OTihibited  in  the  court  of  adiuiiiistratioa  within 
one  year  froui  granting  letters  shall  be  barred  as  to  property  and 
•state  whioh  has  been  inventoried,    and   if   tnereafter  an  inventory 
is  filed  listing  other  property  not  previously,  inventoried,  «i;;tice 
shall  be  published  as  provided  by  sect  ion  60  of  the  act.     ixo   such 
notice  was  publis   ed  in'   the  present   case.      The  records   show  that 
the  euppleiriental   inventory  was  filed  February  19th  and  not  on  the 
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18th  at  claimed  "by  the  adxBinlBtratrlx.     The  order  of  the  Prohate 
aourt  finding  that  It  w»»  fllad  on  the  19th  irae  in  accordance  with 
the  facts* 

Letters  of  adiinietratioa  were  granted  Fel)ruary  19,   19  35, 
and  the  last  day  of  the  year  within  which  to  file  claims  was 
February  18,    1936,      The  People  v.    Coffin.    279   111.    401,   409; 
IrrinK  v.   Irring.   209   111,   Apn,    318;    Seaman  v.  Poorman.   27?.  111. 
App,    264,   267.      The  administratrix  in  her  answer  filed  said,    "the 
time  for  filing  claims  ***  expired  on  February  13,  1936."     l»o 
publication  was  made  for  claims   against  the  assets  inventoried 
February  19th  and  the  oourt  properly  ordered  that   such  publication 
be  made, 

Howeyer,   our  opinion  does  not  turn   on   the  eyact  date  of 
filing  the  supplemental   Inventory.     As  we  have  heretofore  said, 
the  Probate  court  always  has  power  to  eorreet  its  orders  procured 
by  fraud  or  mistake* 

There  was  sufficient  showing  to  justify  the  finding  of  the 
Circuit  court.      The  attorney  for  the  administratrix  says  that  the   ■ 
failure  te  inventory  all  the  assets  was  through  an  oversight,   an 
inadvertence  on  his  part.      Taking  his   stateaaient  as  true,    the  failure 
to   inventory  these  assets  was  such  an  accident  or  mistake  as  to   eui- 
power  the  Probate  oourt  to   enter  the  orders  of  which  complaint   is 
made. 

The  order  of  the  Circuit  court  of  December  14th  was  proper 
and  is  affirmed, 

AFi'lKAiED, 
O'Connor,  P.    J,,    and  Matohett ,  J,,    concur. 
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MB,    JUSTICE  MoS.KELY  DELIYERiSI)  'iiffi  OPUflON  0?  THB    COXTRT. 

Jud^ent  "by   confession   for  #661,20  was   entered   against   de- 
fendant upon  his  promissory  note   dated  DecemTDer  4,   19  34,    in  the 
principal    sun.  of  1500,  payable   to  plaintiff. 

Qef^ridant   filed  a  petition  to  vacate  tiae  judgment   alleging 
th.at  in   June,   1936,    the  partnership  existing  between  plaintiff  anA 
defendant  was  dissolTed  by  mutual   agreeiuent  and  t  i.at  defendant 
assigned  to  plaintiff  his  one-half  interest   in   certain  aeeounts 
due   the  partnership,      A   looument  purporting  to  be  an   assif^mnent 
signed  by  defendant  but  not  by  plaintiff   is   attactxed   to    the  peti- 
tion,   reciting  that   one-half   of   all  moneys   reoeiyed   by   the  partner- 
ship be  applied   to    the  payment   of  defendant's  note  of   $500.     Leave 
was  given  to  defendant   to  appear  and  defend,   the  judgment  was 
ordered  to   stand  as   security,    and  the  case  went  to   trial, 

UpoB  hearing  "by  the  court  the  judgment  was  vacated  and 
judgment  was  entered  against  plaintiff,  from  which  he  appeals. 
Befendant  does  not  appear  in  this  court. 

Defendant   testified   tliat  Dlaintiff  was  dissatisfied  with 
the  partnership   and  in   June,   19  35,    it  was   agreed  that   it  be  dis- 
solved;   that  defendant   stated  he  would  give  plaintiff   an  assif,nment 
ef  all   the  aeeouats  to  apply  on.  the  note  and  that  he  drew  up   such 
an  assignment,   lAich  plaintiff  objected   to    ynd  did  not   accept. 
l<ater  on  defendant  drew  another  assifinmant,   a  copy  ol  which  was  in- 
troduced  in   evidence,    dated   July  2,   1935,   which  purports   to ,  is sign 
to  plaintiff  defendant's   one-half   interest   in   the  profits  f i om  an 
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•ngraving  plant  sold  to  a  daily  pspttr  in  Arkansae,  the  profits  to 
be  applied  upon  del'endant's  note  lor  4p&00  held  by  plaintiff.  The 
document  aleu  purported  to  assign  to  plaintiff,  to  be  applied  on 
def  endarit 'b  note,  one-half  interest  in  the  profits  from  the  busi- 
ness of  the  partnership  during  the  prerlous  nonth.  This  document 
vas  not  signed  by  eituer  of  tnt  parties.  Defendant  testified  that 
he  gave  the  original  oi    this  document  to  plaintiff,   who   accepted  it. 

Defendant  also  introduced  evidenee  tendin^^  to   shovr  that 
the  Jonesboro,  Aricansas,   paper  nad  paid  to    the  partnere/iip  #8C0 
in  full;    also   a  letter  from  a  banJc  in  Chicago   certifying  that 
there  was  deposited  in  the  partnersliip  account  during  the  aonths 
of  i-ay  to   October^   1935,    inclusive,    the   suia  of  $1129.11,      Defendant 
says  that  during  these  months  he  ha4  no   connection  with  the  busi- 
ness of  tne  partnership  and  reoeived  no  money  from  it,   as  he  left 
it   all   to  plaintiff   to   settle  up;    that  he  neyer  heard  anything 
further  from  plaintiff  about  the  note  until  after  judgment  was 
entered. 

Plaintiff  testified   there  was  no   agreement   that  the  defend- 
ant's note  should  be  paid  out  of  tlie  aeeoonts  of  the  partnersliip 
business;    tiaat   there  was  no   contract   tnat   it   shoiild  be  paid  in 
any   such  way;    that  def eridant   atteaipted  to  give  plaintiff  an  as- 
signment of  profit!  but  plaintiff  refused  to  accept   it   and  gave  it 
back   to   defeiidiUit;    that  he   T.old  defendant   there  were  no  profited 
that  when  defendant  requested  hiiu  to   accept   the  document  of  July  2, 
purporting  to  assign  one-half  of  the  profits  to  plaintiff,  he  told 
defendaiit  there  were  no  profits  -   "There  is  nothing  but  losses" 
and   that  he  would  not  accept  an  assignment. 

In  ord«r   to   support   tne  defense   it  was  necessary  to  prove 
the   acceptance  by  plaintiff  of   the  alleged  assifj^ament  of  profits 
or  accounts.     On  this  point   the  parties   contradict  eaeh  other. 
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defendant   asserting  aoceptano*  and  plaintiff  denying  it.      Th9 
"burden  was  upon  defendant   to  prove  acceptance,    and  after   consider- 
ing th©  respective   storiee   it   cannot  ty   said  that   this   burden  vras 
sufficiently    sustained. 

It  also  was  incuiabent  upon  defendant   to    sixow  ttiat   there 
were  profits  in  wiiicii  his  interet  was  sufficient   to  pay  his  note. 
Plaintiff  asserted  that  there  were  no   sucja  profits  arid  defendant 
did  not  prove  to   the   contrary.      Plaintiff's   counsel  offered   in 
evidence  a   statauent   i^ade  Toy  an   accountant    Eiiovir.g  the   result  of 
an   examination  of   the  'books  of  the  partnersiiip,   hut   the   court 
Bustainod  defend'Uit's  ohjection   to   this, 

I'i'or  the  reasons   stated,   we   are  of  the   opiiiion   th&t   the 

defense  presented  was  not  proven.      Tne  Judt-jnent   against   defendant 

is   reversed   and   the   cause  is  reiaanded  with  directions  to   vacate 

the  order  vacating  the  Judgement,   leaving  the  Judgpient  to    stand  as 

origirially   entered  on  April   21,    19.36, 

RETJSHSiJfiD  ASD  BEhJiMDED  WITH 
DIIlSCTlOiiS, 

O'Connor,  P.    J.,    and  Jtatchett ,   J,,    concur. 
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THE  PIRS'f  KATIOKAL  BAKK  OF  CHICAGO, 
a  Ijtatlotial  Banking  Association, 

Appellee, 


•VB. 


T)ANIEL   A.    (^UIKK,    MKRTW    J.    McFALLY, 
THOi^AS  S,    SULLIVaW,    ULARB  A.    SULLIVAfi, 
ROBERT   G,    McKAY,   ma\-RY  PADClffi^Ji',    CHIC 
TITi-fi  AUTj  trust   CQiaPASY,    »  Corporati 
as  Trustee  under  Trust  Agreement  kn 
a«  Trust  iiio,   162$7,   recorded  aa  Do 
Ifo.    9193175,    'Eivirf  V.    ikiUELLI'R,    KUTI 
MUBLLJttiR,   HiiXEii  V,   BARRETT,    as  iiixeeufrix 
of  the  Last  'i?!!!   and  Testatvent   of 
Charles  V.   Barrett,    et   al, , 


2^2  I.A.  636 


On  Appeal  of  ROBERT  G.   KcKAY   et   al., 

Appellants. 


MR.    JUSTICE  MATCHBTT  DELIVERED  THE  OPIl'TIOlif  OF   THIS   COURT. 

This   appeal   is  by  iicKay  and  otiier   defendants  from  a  dsoret 
of  foreclosure   entered  in  the  Circuit    court  of  Cook   county  May  27, 
1936,      The  decree  was  entered  upon  the  reconmiendation  of  the  report 
of  a  master  and  finds  tl*at   there  is  due  to   the  plaintiff  the  sun 
of  $112,485.      The  cause  was  heard  "by  the  chancellor  upon  exceptions 
to  the  master's  report,   the  exceptions  "being  overruled. 

Ilie   bill   of   complaint  was  filed  May  24,   1935,    and  avers 
the  execution   of   the  trust   deed  on  JMovemter  6,   1925,    to   secure 
five  notes  payable  to  hearer  in  the  aggregate  principal  amount   of 
♦  334,000  with  interest  at    the   rate  of  6%  per  annum.      The  majcere 
of   the  notes  were  Daniel  A.    i4uinn   and  iiartin  J.  MdJally,      The 
preiiiises   conveyed   consists   of   213  acrr  s  of  land  within   the  li;:iits 
of   the  City  of  Chicago,   lying  between   76th  and  79th   streets  and 
between   Crawford  ai:.d  Oioero   avenues.      After  the  recording  of  the 
trust  deed  the  load  was  subdivided  ioid  i^  now  known  as  J?rank  A. 
kulholland's   79th  street,    etc.,    Subdivision.      The   title   to  the 
premises  wae   conveyed  to    the  Chicago  Title  and  Trust   Company  as 
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trustee  and  became  the  eubjeot  matter  of  that  company •»  Truet  liio. 
16267.      The   truet   agreement  provide*  that   the  property  is  held 
(according  to   their  interest   as   shown  by  tho  number  ol'  their  res- 
peotivo  units  of  beneficial  interest)    for  17  pereons:     ii.   A, 
Kalkliurst,    Thomas  E,    Sullivan,    Joseph  D.   Byan,  Henry  Paschen, 
Charles  V.  Barrett,   Georgo  »,  Barrett,  Robert  Q.  iicKay,   William 
J.   Lang,   R,   D.   kcLean,  Harry  Mosier,  Benjamin  Bosley,   Artiiur  G, 
Hammond,  Eliot  d,  Bvana,  William  P,   Cagney,   David  3,   itomiss, 
Joseph  J,    Sullivan  and  iranlt  a.   Hajicek,      The   trust   instrument 
also  provides  tnat  the  trustee  is  to  deal  witn  the  real  estate 
only  when  authorized  so   to  do   on  the  written  direction  of  Cnarles 
V,   Barrett,  Kenry  Paschen,   Thoaias  -S.    Sullivan   and  Robert  G,   McKay, 
In  ease  of  tiie  inability  of  Charles  V.  Barrett,  George  S\  Barrett 
is  authorised  to  act  for  him,    and  in  like   case  Jacob  Paschen  for 
Henry  Paschen,   Joseph  J.   Sullivan  for  fhomas  E.    Sullivan,   and 
William  J,  Lang  for  Robert  &,  McKay. 

Four  mortgage  notos  identified  as   "A",    "£*,    '♦C   and  "D* 
for  the  aggregate  amount  of  ^300,000  were  paid  and  cancelled  prior 
to  October  26,  1930,  when  principal  note,    ideaitified  as   "B"  for 
$134,000  became  due.      In  the  meantime  this  note  "£"  and  the  trust 
deed  securing  it  had  become  the  property  of  the  Jirst  Union  Trust 
and  Savings  BanJc,  which  was  unwilling  to  extend  the  loan  and  the 
beneficiaries  did  not  wish  to  pay  it  at  that   time.      Thereupon 
Zhomas  a.   Sullivan,  Barrett,  kchay  and  Paschen,   acting  lor  the 
8;yndioate,   opened  negotiations  with  tho  i'oreman  State   xrust  aAA 
Savings  BaJxk  for  a  loan  of  ^110,000,   the  proceeds  of  the  loan  to 
be  used  in  paying  this   indebtedness  to  the  Jirst  Union  Xrust  anc. 
Savings  Bank  on  account  of  note   "E",    the  unpaid  principal   of  which 
it  was  proposed  should  be  reduced  to   that   amount.      The  plan  was 
to  purchase  the  note  and  place  it  with  the  J'oreiaan  otate  Trust   end 
Savings  Bank  as  collateral   for   its  loan  to   the  manager  bexief iciaries 
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of  $110,000  upon  their  personal  note.     About  October  S6,   1930, 
the  manager*  of  the   syndicate,   through  Thomas  E,    SulllTon  (the 
bank  being  represented  by  Walter   J,    Oqx,   vice-president)    agreed 
that  the  manager  beneficiaries  would  execute  tiieir  note  lor 
#110,000    to  the  order  of   the  j^oreaian  bank,    and  when  note   "B* 
should  be  released  from  the  S'irst  Trust  and  Savings  BanJc  they 
would  deposit   it  with  the  trust   deed  as  security  for  their  said 
note,    to  be  held  by  the  Foreman  bank  as  a  pledge  for  the  payment 
of  the  note  of  the  manager  beneficiaries.      It  was  also  agreed 
that  the  maturity  of  note  "E*  should  be  extended  to  October  26, 
1932,   and   that  the  time  of  payment  of  the  note  of  the  naanagers 
would  be  extended  from  time  to   time  by  means  of  the  execution  of 
successive  renewal  notes  maturing  90  days  after  their  respeetlv* 
dates  during  this  two  year  period, 

Xhe  managers  of  the  syndicate  at   this  time  maintained  an 
agency  account  for  the  syndicate  at  the  ii^'oreman  bank.     Pursuant 
to  the  plan,   on  OotobSr  25,  19  50,   they  autiiorixed  the  JToreman 
bank  to  pay  to   the  i'irst  Trust   and  Savings  bank  out   of  this  syn- 
dicate accoxmt  the  sum  of  $27, 796, 67.      ihis  payment  was  made  and 
applied  on  note  "JS",  meeting  the  interest  due  thereon  up  to  October 
86,   1930,    in  full   and  reducing  the  principal  indebtedness  on  that 
date  from  ^134,000  to  #110,000.     Pursuant   to  the  plan,    the  Foreman 
State  Trust  and  Savings  B^^nk  on  October  25,  1930,   executed  and 
delivered   to  the  managers  of  the  trust  the  draft  of  the  Foreman 
bank  for  #110,000,  payable  to   the  First  Union  Trust  and  Savings 
Bank,   for  the  purpose  of  purchasing  the  principal  promissory  note 
"B«»  due  October  26,   1930,    the  principal  of  which  had  been  reduced 
to  #110,000  by  tnis  paysient  out   of  the   syndicate  account.    Issuance 
of   this   cheofc  was  authorised  in  writing  by   the  managers.      These 
four  managers,  Barrett,   Sullivan,  MelUy  and  Pasohen,    at  the  same 
time  executed  and  delivered  to   the  l-oreman  bank  their  joint  personal 
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aote  dated   0«-ober  26,   193C,   >.y   Its   terris   due  90   days'  alter  date. 
This  note  expre»8ly  stated    taac  note  "3"  and  the  truat  d«ed  ¥fer« 
pledged  as  eeourity  i'or  tht  payintano  oi    it.     The  evidenoe  Indloates 
that  manager  SulllTan  delivered  the  drai't  I'or  ^110,000   to  the  Union 
Trust  and  Savinga  BatUc/^ich  delivered   the  note  and  trust  deed  to  hia 
unoancelle'^.  and  made  the   appropriate   entry  on  tlieir  boaks,    indicating 
tii«  matter  was   closed*      iJulliVitfi   then   took    Uxe  note   "£"   iiiid   trust 
deed  aecuririg  it   to   tlie  Forei.iari  bank,    endoreln^^  thereon   a  statement 
to    the    <»fl'ect   that   the  time  of  payment  had  been  extejticied  lor  two 
ypars.      It  ^ae  then   delivered   to   the  J" c  reman  baiik  ae   collateral   to 
the  persoxial  note  ol"  the  Cianri^era,    according  to   tirie  arrangement 
that  had  been  Stade* 

As  had  been   agreed,    this  note  was  th«reafter  renewed  I'roa 
tiiae  to   tiiue  for  the  respective  balances  irora  time  to   time  due 
thereon.      By  Deceitber,   1932,    through  payments  made,    the  aaount  of 
this  note  had  been  reduced  to  |a<i,&00.     Thereafter  no  payments 
either  of  prinoi  ;al  or  interest  were  made,      oa  Oecanber  91,  1931, 
Charles  V.  Barrett  died,      I'he  foreman  Trust  and  Saviuge  Bank  filed 
its  claim  upon  the  personal  note  against  hie  estate  in   the  Probate 
court  of  Cook  county,   arid  it  was  allowed  for  #90,000, 

In  the  meantime  the  Yerwoan  State  Trust  and  Oavings  Bank 
had  been   consolidated  witn  the  plaintiff  bank  and  a  eojimLittee  for 
the  liquidation  of  its  assets  had  been  organised.      Some  uja8uece6sl\il 
efforts  to   realise  upon  this  indebtedness  were  made  by  plaintiff, 
^bsequnt   to  Deoember  3t,  19  32,   Thomas  iS,   aullivaa  wrote  that   the 
members  of   the   syndicate  had  been  wiped  out   and  lost  hope  of  being 
able  to  meet   the  obligstion.     iSiovember  6,  1934,   Sullivan  wrote 
plaintiff  that  he  was  authorised   to  offer  *40,000  in  cash  for  princik- 
pal  note   "B"   arii  th*  release  of  security  held  for  its  payaent.      The 
proposal  was  rejected,  s^xiUm.  gave  evidence  before  the  ftasteir 
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t«n(Ung  to   »how  that  in  January,  1935,  he  Incrftased  this  offer  to 
$46,000,   and   3alXiTan,  McKay,   Gagney  and  Ryan  gave   testiiiiony  to    tJat 
el'l'eet  that   they  wer»  ready,  willing,   ^nd  muoh  more  thaui  able  to 
raise  this  a»ottnt  of  $45,000  at  that  time  for  this  purpose,     liQWeTez; 
there  is  a  eoni'lii«>t  in   the  evidenee  as  to  whether  this  offer  was  erer 
n«d«  to   the  liquidatioB  ooBifeiiittee  representing  thtt  plaintiff,   and 
plaintiff  gave  eridenee  tending   to    ahow  that   the  Toenef i claries  of 
the  trust  had  informed  i^laintlff  that  they  were  witliout  funds  to 
raise  money  to  pay  the  indebtedness.      They  also  testify  that  no 
offer  of  more  th»a  |40,000  was  nade  in  behalf  of  the   syadioate 
prior  to  April  S9,  1935,     The  master  finds  that  defendai^ts  allowed 
the  oreatiO'.  of  an  appearance  that  they  wore  witiiout  lundo  and 
unablo  to  neet  this  obligation. 

Bereral  »onthf  prior  to  fearch  7,  1935,  plaintiff  entered 
into  negotiations  with  Morris  Margin  by  which  the  control  of  tho 
personal  note  of  tho  iBanagers  and  eollateral   thereto^bo  tronsfeirrod 
to  Markln.   Benjamin  Sanuele  and  Julias  Jescuer  acted  for  i^arkln. 
'Ifee  testimony  offered  in  plaintiff's  behalf   is  to  the  effeot  that 
Maricin  at  first  offered  |40,000,  whloli  was  thereafter  raised  to 
#45,000.     Markin,   It  so«»Bis,   also   insisted  that   the  claim  against 
the  Barrett   estate  should  bo  assigned  to  aim,      Ihe  result  of  tho 
nugotiations  wis  that  on  March  9,   1933,    the  liquidatlou  coBoulttoo 
mot  and  passed  a  resolution  at  the  request  of  Mr.  itiddoo,   vioe- 
presldtnt  of  tl  e  plaintiff  barik,   accepting  the  proposition  of 
Markln,     i»rior  to   this   tine,   in  December,   1934,  plaintiff  solicited 
an  ofJ'er  of  |60,000  frosi  Ooorgo  y.  Bi^rrett  but  received  no   renly. 
From  Doceisber,  1934,   to  April,  1935,  plaintiff  was  in  negotiations 
with  Barrett  la  attempts  to  get  pa,yraent  from  the  estate  of  Charles 
V,   Barrett.     I>uring  the  sauo  time  plaintiff  negotiated  with  iisrkin, 
Baciuels  and  Jesmer.     Pending  these  negotiations  plaintiff  nsrer 
■•rred  any  fonaal  notieo  on  tho  beiiefieiaries  of  Trust  Mo.   16S67 
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that  negotiations  for   tue   sale  of   the  collateral  note,  were  under 
way.      JesuT  ia  Jt;^arkin'8  brotUer-in-law  aiii  is  a  meiijlJBr  of  ttxe 
Illinois  hiVt     karkin   intrusted   tlie  negotiations  almost   entirely  t« 
hlB  brother-in-law   and  GaiBuelB.      LATJcin  is  president  of  the  Cheoker 
Cali  t'anuf  aoturing  company,      Snyder  aiid  iiiddoo,   who   repreesnted   tlat 
bark,   9'ere  vice-presidents  wxd  were  acquainted  with  warkin,  -with 
whoi:    they   concluded  a  contract  April   29,    1935,      The   eontraot  recites 
that   the  bsunk  holds  the  note  of  October  26,   1931,    for  the  principal 
amount   of    f95,0OO,    signed  by  Thozaas  J5.    Sulliraja,   Charles  V.   Bar- 
rett,  H.   U.    Lel^ay  and  Henry  Paschen;    tnat   tills  note  had  been  reduced 
te   ;i?e8,8O0;    that   it   is  past   due   and  (with  Interest   to    July   29,1932) 
juBountF   to    |8d,800;    fcixat   the  note   "is"  of  *0YeBiber  6,   1925,    in   the 
principal   sum  of  ■.>134,000  has  been  deposited  as   collateral   security 
therefor;    tliat   said  note  is  secured  by  the  trust  deed;    tiiat   in  lis 
effort   to  liquidate  the  indal  tedxiess,  plalatiiT  filed  a  clalA  against 
the   estate  of  Charles  V,   iarrett,  which  had  b«en  ailowedj    tl^at   the 
bank  ^ill  file  suit  to  fcreeloee  the  tirast  deed;    Lhat  karkin  has 
paid   vl5,0C0    and  -rill  pay   the  further   sum  of  ;j3i;,000  plus  attorneys' 
fees,    court   09>6ts,    etc.;    that  the  bank  would  at  any   sale  held  under 
decree  of  foreclosure  eause  to  l^e      bid  such  suk  or  sums  as  attorneys 
of  :«arkln  mi^ht  advise   it   to.  bid,   but   in  no   event  less  than  $45,000; 
that   in  the   event  the  bank  was  the  successful  bidder,  Markin  would 
iautediately  pay  $30, QUO  plus   attorneys'    fees,    court   costs,    etc.,    and 
the  bank  should   assign   to  hia  the  master's  certificate  of  sale;    tnat 
If    the  bank  was  not  the   auccessful  bidder  at   the  foreclosure  sale 
and  a  sum  less   than  the  full   amount  found  due  was  bid  by  some  other 
person  and  paid,    the  bank  would,   on  d«ui8uid,  pay  over   to  i&arkin   the 
«eney  so  received  by  it  less  ^30,000,    etc.,  would  assign  to  Itarkisi 
•ay  deficipjTicy  decree  or  judgiaent,    endorse  and  deliver  wiviiout   re- 
•eurse  the  collateral  note  and  assigri  to  karkin  the   olalA  again^st 
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the   estate  of  Charles  V.   iiarrett ,    together  with  all   otiier  instru- 
ments which  Markin  might    eonsider  necessary  to    convey  to  hiia  all 
right,   title   and  interest  in  the   collateral  note  and  the  collateral 
deposited  therewith,   etc. 

Defendants   contend  that   Thomas  E.    Sullivan,   Paschen,  iiarrett 
and  McKay  are     not   inde'bted  on  the  .^95,000  note.      It   is   said  tjaat 
when   the  land  was   conveyed   in  19  25  tne  unpaid  mortgage  to  the 
amount  of  |334,000  was  treated  as   a  part   of   the   consideration  lor 
the  purchase  price  of  the  land  which  the   syndicate  hought  from 
<iuinn,    and  that   the  merahers  of  the   syndicate,    as   such,   becaiae  liable 
for   the  mortgage  debt,    and  that   this   is   the  only  debt   in   the  case. 
Defendants  cite  Ingram  v.   Ingram.   172  111.    287,    and  Siegel  v. 
Borland.   191   111,   107,      The   authorities   sustain   the  proposition   txiafc 
the  purchasers  under   such   circumstances  becaaie  liable  for  the  mort- 
gage debt.      But   conceding  this,   we  think  it   is  nevertheless   true 
that  the  majiagers,  by  the   execution  of  their  personal  note   for  the 
"balance  then  due,  under  all   the   circumstanaes  became  liable  thereon 
personally  to    the  foreman  bank.      HoweTer,   no  personal  judgment  was 
taken  against   these  defendants  or  the   other  laernbers  of  the   syndicate 
in  the  foreclosurs  deeree.     Plaintiff  had  the  undoubted  right  to 
and  did  waive  its   right  to   such  Judgments* 

However,    these  four  signers  of  the  collateral  note  we  think 
becajme  personally  liable  to    the  Foreman  bank.      The  bank  parted  with 
#110,000  for   that  note  with  the   agreement    that   the  laortgage  note 
*B",    then  past  due,    together  with  the   trust  deed   securing  it,  were 
to  "be   deposited  as   security  for  the  payment   of  the  note  of  the 
aaanagers.      Defendants  now  question   the   title  of  the  raanagers  to 
note   "E"   and  their  legal   right   to  pledge  it   as   collateral   for  their 
individual   debt.      This   tardy   contention    caiinot  be   sustained.      The 
individual   debt   of  the  managers   to   the  bank  was  incurred  for  the 
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bMieflt  ol*  the  Byndicate,      The  repudiation   of  it  now  in  InconeiBtent 
with  the   conduct  of  th?   syndicate  as   shown  by  the  uncontradicted 
eridence.      It  is  also  inconsistent  with  other  contentions  now  made 
l^y  defendants  in  this   court,   and  would  eaount  to  the  prepetration  ef 
•  fraud  on  plaintiff  hank. 

Defendaints   strenuously  argus  that   the  bank  is  not   entitled 
te  pursue   two  opposite  and   inconsistent  theorise;    they  say  that  the 
#9  5,000  note   is   either   the  bona  fide   separate  debt  of  the  four  mana- 
ger«  who  made  it   and  the  mortgage  note   their   own  property   so  that 
they  could  lawfully  pledge   it,    or   it  is   the   debt  ol  the   s,.Tidicate 
and  the  syndicate  note  is  merely  pledged  as  collateral  for  the 
syndicate's  debt.     Upon  this  last  assunption,   defendants  eay  be- 
fore the  bank  can  dispose  of  the  collateral  or  sell   the  master's 
certificate   the  bank  must  give  notice  to   the  syndicate,  which  In  in 
equity  entitled  to  its  chance  to  pay  the  #9 5, GOO  note  or  whatever 
■mount  the  bank  is  willing  to   ta^e  for  it  before  it   can  sell   the 
note  and  collateral   to  Markin,    a  stranger.      There  are,    ari,,ue  defend- 
ants,  two  pledges  and  therefore  two   separate  riglrits  to  redenption. 
We  canriot  accept    this  argument.      It  rests  on  a  fundamental  misappre- 
hension of  the  nature  of  ths  transaction  between  Markin  and  plaintiff, 
Plaintiff  was  the  holder  of  the  principal   collateral  note  on  which, 
when  pi^rments  ceased  to  be  made  toy  the  syndicate,   there  was  an  un- 
paid balance  due  of  #89,000,      It   also  held  as  collateral   to   this 
the  note   "E"   secured  by  a  tjnist  deed  upon  the  presaises  held  in  trust 
by  the  Chicago  Title  &  Trust  Company  for  the  syndicate.      The  bank 
did  not  sell   the  collateral,     iPracticaiiy  it  agreed  to   sell   the 
note  ol'  the  managers  to  whicii  the   trust  deed^  and  the  note   "B"  were 
collateral   security.      i^e  contract  provided  that   the  bank  should 
foreclose  the  trust  deed.      The  bank  had  a  perfect  rie,ixt   to  do  this. 
jPsacQck  V,   Phillips.    247  111,    467,    and  kesslar  v.    Sheiman.    281   111, 
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App.   143.      The  agre«ment  between  the  teank  and  Maritin  -provided  fex 

were 
the  sale  ol"  the  maeter's  certificate  -when  and  if  it/obtained  at 

the  foreclosure  sale.      This  did  not  interfere  with  any  right  ef 
redeiaption  defendants  possessed.      The  contract  between  plaintiff  and 
Markin  dees  not   simt  out  their  rigiit  of  redeasiption.      Under  the  de- 
tjree  of  foreoioaure  defendants  still  hare  the  rij^ht   to   redeem     from 
the  foreclosure  sale  and   the  furt.ier  right   to  have  credited  upon  the 
principal  note  the  proceeds  of  the  foreclosure  sale.      Defendants  can 
get  back  their  collateral  by  paying  the  principal  note  it  was  given 
to    secure*      Defendants  fail  to   distinguish  between  the   sale  of  a 
principal  note  and  tae  sale  of  the  collateral   securing  that  note, 
Failure  to  recognize  this  distinction  leads  defendants  to   cite  many 
aatliorlties  and  indulge  in  much  argument  altogether  Inappropriate  to 
the  issues,      Buch  is   their  aseertion  that  the  failure  by  the  debtor 
to  pay  the  principal   debt   does  not  vest   the  title  to    the   collateral 
in  the  pledgee;    that   is   is  an  essential    eleii^sit  of  a  pledge  that 
the  t)ledgor  has  a  ri^^ht   to  redeem  and   that   a  deiaand  for  paymait   it 
required  even  though  the  pledge  agreement   stipulates  that  the 
pledgee  may  s«ll   at  public  or  private  sale  'irlthout  notice;   that 
even  after  d«aandand  notice  to   redeem  the  pledgee  cannot  make  a 
valid  sale  of  the  collateral  without  giving  a  reasonable  notice 
of  the  time  ■and  place  of   sale;    that  by  accepting  payments  on  ac- 
count and  granting  indulgences,   the  pledgee  waives  all   rigtit  to 
■ell  without  notice;    that  prior  to  a  valid   sale  there   is  no  limi- 
tation of  time  on  the  pledgee's  right  to  redeem  the  pledge;    that 
the  words,    "at  any  moment  up  to   sale"  used  in   connection  with  the 
right   to  redeem  the  pledge,  mean  "at  any  laoment  up   to   th«  time  of 
the  exercise  by  the  pledgee  of  his  power  of  s.'ale  by  entering  into 
a  valid  contract  of  sale";      and  that   the  pledgors'    right  to 
redeoa  is  unaffected  by  a  traiiaf er  of   the   collateral  by  the 
yXedgae  not  amounting  to   a  sale  in  accordance  with  the  terms  of 
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tht  pledge.     All  theae  propositions  (elementary  law  when  applied  te 
eaeee  involvints  tJae  exercise  oi    ui»  power  ol"   sale  under  a  coliaterml 
note)    are  inapplicaole   to   thlQ   case  wuere  no   bucIi   sale  is  in- 
volved. 

Defendants  furtner  contwad  that  George  F,  iSarrett,   iir, , 
in   the  transaction  resulting  in   the  contract  between  M«,ricin  and 
the  hsuik,    occupied   a  double  fiduciary  capacity  and  they  invoke   tht 
rule   that  a  co-henefioieary  cannot   enter  into  or  participate  in   a 
secret  compact  adverse  to   tne  interest     of  hie  co-tenants,      Xhey 
contend ,    therefore,   that  the  Markin  contract  was  and  le  invalid. 
The  oonte»tion  cannot  prevail.      In   the  first  place,    the  master 
found,   iahd  the  decree  approved  the  finding,   that  Barrett,    &r, ,    did 
act  participate  in  the  making  of  the  coatraot  with  Aari^in,     But 
however   tiiat  may  he,    the  question   of   the  validity  of   that   contract 
m»  between  the  meiuhers  of  the  syndicate  does  not  in  miy  way  affect 
the  right  of   the  hank  to   foreclose  this   trust  deed/    karkln  is  not 
a  party  to   tiis   suit,     Ueither  the  validity  of  hie  contract  nor  the 
•quities  of   the  laemToers  of   th?>  syndicate   oaii  be  settled  in   this 
proceeding.      Defendants  again   oall   atterition   to    the  fact   that   the 
purchaser  of  a  mortgage  takes   it   subjeet   to   equities   and  tJaat  a 
defense  good  as  against  th«  assignor  is  good  as  against  the  &s» 
tlgnsei    that  an   assignee  is  put  upon   inquiiry  sb   to   any  reasons  why 
the  Biortgage  should  not  be  paid.      Tiiiu,   too,   is  true,  but  dops  not 
In  any  way  affect   the  plaintiff's  rigiit   to  foreclose.      The  saiae  ob- 
servation applies   to   defendant's   conteuttion   that  the  agreement   to 
assign   the  decree  to  karkin  is   invalid,    and  that  Markin  has  breached 
his  executory  contract,    and  that  it   is   therefore  unenforeible, 
Karkin  is  not  a  party  to   this  proceeding.      The  equities  of  the  de- 
fendant members  of  the   syndicate  as  between   themselves   arid   otuers 
dealing  witn  them  constitute  no  defense  to   the  foreclosure  of  the 
trust  deed.      Defendants  will  not  be  precluded  from  having  their 
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riglit*  adjudicated  as  to   taeee  tilings   in  appropriate  t)roeeedirige. 

There   ic  no   rcversiljle  error  in  tiie  record,    sa?.d  the  decree 
is  therefore  affirmed* 

O'Connor,   P.    J,,    and  fecSu rely,   J,,    eoncur. 
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BUGEUE  L.    GAREY,    doinfe  bv 
as   UAHSY   &   GAR^, 

Appell 


vs. 


DAKIBL   J,    SCHUYIiER,    Jr., 
riSIUFilLD,   EDWABD   J.    rtSiiiTESi 
HABVEY  E.    WOOD,    WILLlAi<    C. 
yRANCIS  k,    iaiiG,    JOlffi    G.    RJ 
and  GSORGS  W.   LEIiIvOfi,    doing  business 
as    SCHUYLER,    '*/EINFSLD  &  HKi.l»BSSY , 

Appellees. 


APPifilL  i'HOM  MUisiICIPAL 


COURff  OF   CHICAGO, 


292I.A.  636 


MR,    JUSTICE  MATGHSTT  DKLIVBRSD   IHB  OPIi^ON  OJ?  THE   COURT. 


This  controTersy  is  between  plaintiff,    a  practicing  lawyer 
in  Kew  York,   and  defendants  of   the   same  profession  in   Chicaigo. 
Plaintiff   sued  to  recover  |1,000  being  one- third  of  the  fees  re- 
ceived by  defendants  from  filla  Margaret  Lee  for  legal    services 
rendered  in  her  behalf.     Plaintiff  claimed   that   these  legal  mat* 
ters  were   forwarded  by  hiu.  to   defeniants,    and  that   defendants  ex- 
pressly promised  to  pay  him  one-third  of  the  fees  they  should   re- 
ceive,   which  he  also    contends   is   the  reasonable  and   oust  unary 
portion  of  the  fees  defendants,    as   recipient  lawyers,   Tf?ere  ob- 
ligated  to   pay.      Defendants   denied   that  plaintiff   forwarded  the 
business    in   question;    denied   the  promise   to  pay  one- third   or  any 
Other  part   of   the   fees   received   from  Mrs.   Lee,    and  denied   tnat 
they  ever   collected   any  fees  from  Mrs,   Lee   for   the  use   and  benefit 
of  plaintiff.     By  v^-ay  of  counterclaim  in  the  alternative,    defend- 
ants  say  that  if  loiaintiff  is  entitled  to   recover  froEi  them, 
they  in   turn  are  entitled  to   recover  from  plaintiff  a  reasonable 
portion  of  the   sur*  of  ^3200  in  fees,  which  plaintiff  collected 
directly  from  Mrs,  Lee.      Plaintiff,    answering  the   counterclaim, 
deraies   that   defendants   are   entitled   to   any  part  of    such  fees  col- 
lected by  him. 

The   cause  was    tried  by  the   court  without   a  jury.      There 
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WWM  m  fiiading  for  defendaxits   as  to  plaintiff's   claim-;    a  findin^j 
for  plaintiff  ai  to  defendants'    eomiterclaiai,  with  judgment  on 
the   i'inding,   from  which  plaintiff  appeals.        The   sole  argument 
for  reversal  is  tnat  the  finding  and  judgment  against  plaintiff 
is  contrary  to   the   evidence  and   entirely  inconsistent  with  ad- 
missions made  "by  defendants. 

i'he  material   facts  disclosed  hy  the   evidence   are   that  on 
or  about   July  28,   16  32,    J.   Edgar  Lee,  who   lived  at  911   Sheridsui 
z«ad  in  STaneton,   died  under   circusistancfts  whichi  raised  a  question 
as  to  wheth  r  he  had   suicided.      He  left   surviving  him  his  wife, 
Blla  Margaret  Lee;  he  was  in  his  lifetime   engaged  in  the  ware- 
house business  in   connection  with  the  Currier-Lee  Warehouse  Com- 
pany.     ^*e   carried  a  number  of  life   insurance  policies,    some  of 
i(^ich  provided  for  double  indemnity  in   case   of  death  by  accident, 
A  brother  of  the  dedeased,   James  1.  Lee,  lived  at  the  Edgewater 
Beach  hotel.      Upon  the  death  of  J,  Edgar  Lee,    James  L.  Lee,   after 
tallcing  with  Mrs,  Lee,    called  plaintiff  on  the  long  distance 
telephone  in  Hew  York  and  asked  hii  i  to    come  to   Chicago;   he   came  by 
plane  and  for  a  week  or  ten  days  thereafter  consulted  at  various 
times  with  Mrs.  Lee  and   relatives  of  J,   Edgar  Lee,    investigated  the 
eiroumstanoes  of  his  death,   attended  the  coroner's  inquest,    inter- 
viewed persons   supposed   to   be  familiar  with  ti:ie  facts   in  regard  to 
the   insursmce   and  the  warehouse  business.      During  the   time  he  was 
in   Chicago  plaintiff  ;ti'^ed  with  Jamee  L,  Lee  at   the  Edgewater  Beach 
hotel.      It  -^as  decided  after  consultation  with  plaintiff,  brs.   Lee, 
her  brother,  Mr,  Hansen,    axid  others,    that   it  would  be  necessary   to 
employ  an   attorney  in  Cliicago,   as  plaintiff  found  it  necessary   to 
return   to  ^ew  York,    and  the  business  of  Krs,  Lee  would  appsurently 
require  constant   and  long  attention.      Apparently,   because  of  the 
knewn  experience  of  Mr.   Hennessy  of   the  defendant   firm,    in   connec- 
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tion  with  the  warehouse  tusineee,    it  v/aa  decided  to   cTpen  negotia- 
tions loolcing  toward  hie  eiuplo;yi:aent  ty  kre.  Lee  as  her  local  counsel. 
To   that  end  the  plaintilf   in   company  with  James  L,  Lee,   called  at 
defendants'    office  in   Chicago   and  discussed  the   situation  with  Mr, 
'Hennesay.      Plaintiff's   testimony   is   to   tae    effect   txiat   in   reply  te 
the  question  of  whether  kr,  Hennessy  would  like  to  go   into  the 
matter  if?ith  plaintiff,    "he   said  he  would   be  glad   to   go   into  any- 
thing with  me,    and  he  asked  m.%  what  the   financial   situation  was 
from  a   standpoint   of  bein^  paid,    and  I    told  -ilm  that  I   thought 
there  was  enough  of  aoney  and  that  he  would  he  paid   for  his  ser- 
Tieet;    that  I  hadn't  yet  reoeived  anytalng  myself,  hut  I  thought 
the   situation  would  warrant  payment  of  a  reasonable  fee,    and  he 
asked  me  on  what  basis  I  wanted  him  to  handle  it,    and  I    told  him 
tlxat  I   thought  my  connection  witia  the  matter  would  shortly  termi- 
nate Ijecause  it  was  one   of   those   things  you  have   to   be   on   the 
ground  locally  to  handle  and  it  was  iinpossible  to  be  handled  by  me; 
that   all   the   things  I    couia  handle  I  would    cl-an  up  before  I  left, 
to   then  I  left   the  iiiess  and  everything  else  in  his  hands,   and  that 
we   each  bill   for  our  respective  services.     He  asked  me  whether  or 
not   I   could  get  him  a  check   on   account,    and  I   told  hi;^  I    could;    that 
1  would  apeak  to  Mrs.  Lee  about  giving  him  a  check  on   account  as  a 
retainer.     He   asked  me  on  what  Taasis  I  wanted  to  handle  his   end  of 
the  work  and  I   said,   at  least   the  usual  basis  of  a  forwarder,   tw*- 
thlrds  to  you  and   one- third  to  me,    and  he   sail   that   is   satisfactory," 

Mr.  Hennessy  testifying  for  defendants  gives   a  different   ac- 
count of  this   conference.     He   says   in   substance   that   in   the   course 
of  the  conversation  he   asked  plaintiff,    "how  we  were  going   to  be 
paid."     He   said,    "'^Yell,    it  looks   as   tnougii   there  ^a«  plenty  here  to 
pay  the  lawyers,"       ii.r,  Hennessy   says   there  was  no   conversation  as 
to   any  division  of  fees,    that   abso J.utely  not  Ing  was   said  about 
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giving  plaintiff  one-third  lorwardtag  fee  eitixer  on   that  oeoaaion 
or  on   any  other.      Mr,    Jamee  L,  Leo,    through  whom  plaintiff  wmi 
'brought  to  Chicago   and  first   introduced  to  i&rs.  Lee,    it  ie  agreed 
was  present   at   this   conversation  hut  was  not   called  as  a  witness, 
and  defendants   contend  on   the  authority  of  Ss^et  S'^.  Louis  Connect- 
ing Ry,    Co.   V.    Altfi,en.    112   111.    App.    471,    affirmed  in   210  111.    213, 
and  KInR  v.    Swan  sort,    216   III.   App.    294,   that  his  absence  without 
•xplanation  justifies  an   inferance  tnat  if  iie  had  "been   called  ae  a 
witness  his   testiruony  would  have  heen  favorahle  to  defendants.     Mr, 
Hansen,  ,    brother  of  i.  rs.  Lee,    and  Mrs.  Lee  herself  were   called  and 
gave   evidence   tending  to   show  that   the  matter  of  Mr,   Hennessy'e 
legal   experience  in   conneotion  with  warehouse  matters  was  determina- 
tive in  her   decision  to  employ  nim  as  her  local   counsel.      This   evi*- 
dence  is,  ho^^^ever,    denied  by  plaintiff. 

The  uncontradicted  evidence  shows  that  defendarits  have  re- 
ceived $3000  from  lire.  Lee  as  oompewsatien  for  their  services.    The 
evidlenoe  also   shows  without  contradiction  that  the  plaintiff  billed 
Mrs.  Lee  directly  from  Mtm  York  for  #3800  for  his  servioes;    that 
ISOOO  was  paid  him  by  Mrs.   Lee,    and  that  he   thereafter  sued  her  for 
the  balance   claimed,   and  that  a  settlement  was  made  by  paying  to 
plaintiff  the  further  smi  of  $1200,  making  a  total  of  ^3800,  which 
plaintiff  has   received  for  his   services, 

ITie  issue  in  the  case   seems  to   resolve  Itself  Into  one  of 
fact.      In   the   first   instar.ce,   of   course,    the  burden   of  proof  vrb  on 
plain liff  to  prove  his   case  by  a  preponderance  of  the   evidence.      On 
the   issue  of  fpct,    the  finding  of   the   court  was  against  him  and 
ttjon  appeal   to   this   court   the  finding  ©f  thp  court   is   entitled   to 
the   same  weight   as   is   the  verdict   of  a  jury.      Beidler  v.   Richrr.-isnn, 
107  111,   App,    536;   Bird  v.   Louer.    272  111.    App.    522.      The  only 
question,    therefore,    on   this   appeal   is  whether  the  finding  of  the 
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trial   court   is   cleai-ly  and  mariireatly  against   tiie  welt^ht  ol'  the  v 

evidence.      IllinQls-Indiana  iair  Absoc.    v.   Philllpa.    243.   111.    App. 
464,   affirmed  in   326  111.    363;   .bird  v.  J^ouer.    272  111.    App.    522. 
Plaintiff  relies  very  luucix  upon  a  letter  writtexi  ty  defendantB  on 
Septejober  21,   1932,    concerning  ^.tb,  Lee'e   al*fairB,    in  which  de- 
fendants  said: 

"We  have  received  a  checic  for  1500  from  her  as  a  retainer 
and   Bhe   stated   that  you  had  made  a  request  for   the  payiiient  of  a 
retainer  to   you  on  account   of  your   services.      I    eiiall  handle   the 
matter  of  fees   in   any  way  which  will  t>e   satisfactory  to  you  and 
exuect   of   course,    to  inaice   tiie  UBuai   diviiiion.      I    thinic  it  would  "be 
well  If  you  would  write  me  giving  your  ideas  on  thus  suhject,    and 
enclosing  a  bill   for   services,  having  in  uind  txie  retainer  which 
has   already  been  paid  to  us  and  which  is   eubjeot   to    adjuetment 
between  you  and  ourselves." 

j^laintiff   says  that   considering  the   time  at  whicli  this  let-     " 
ter  was  written   it  furniaaes   "irrefutable  proof"  of  defendaiits' 
agreexaent  for  a  division  of  the  fees  with  plaixitiff  and  is  a  recog- 
nition of  the  fact  that  their  represexitation  of  krs.  Lee  caaie  through 
plaintiff.     We  thiiik  the  inferences  to  "be  dra^wn  from  this  letter 
are  not   all   in  favor  of  plaintiff's  contention.      If   there  had  been 
an  express  agreement  between  plaintiff  and  Mr.  Hennessy  that  plain- 
tiff W€,8   to   receive  one- third  of  defendaiits*   fees  there  would  have 
been  no   occasion  for  the  request  of  JdesaneBBy  that  plaintiff  write, 
giving  his  ideas  on  that   subject,  nor  any  uccasioa  for   atatin^^  that 
the  retainer  already  received  was  subject   to   adjuBti<j>ent«     i>^oreoTsr, 
as  defendaxits  suggest,    the  letter  requests  plaintiff   xo   sexid  on  his 
bill  for   services,  iudic&tlog  that  it  was  defendants*  uiiderstaiiding 
at   that   time   that  a  Joint  bill   should  be   rexxdered  to  i^rs,  Lee  for 
Tooth  plaintiff's  and  defendants'    services.      Indeed,   under  all   the 
elrouBistances,    this  would   seem  to  iiave  been  fair   to    the   respectiv* 
attorneys   and  also   to  ilrs.  Lee,        The  uncontradicted  evidence   a-i-ows 
that  the   scrvicti  performed  by  deffendanst%  required  iaany  times  the 
amount  of  worji.   and   care  bestowed  upon  Mrs.  Lee's   af£airs  by  plaintiff. 
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It  would   seem  tuat   a  fair  division   ol'   the   fees   should  have  "been  muds 
upon  the  basis  ol  the    services   rexidered  and  responsibility  assumed. 
Plaintil'f 's  conduct   is  not  quite   consistent  ^itli  his  testi;aony. 
If  plaintiff's  testiiiiony  is  true  he  -would  hare  been  entitled  to 
recover  one-third  of  the  #500  retainer  Wjaich  was  paid  to   defend- 
ants,    lie  was  advised  of  the  payment  of  t£.i8  retainer,    as  the 
correspondence  shov/s,   ou  September  21,   1932,  but  loade  no   deiuauad 
or  req,uest  of  any  kind  tnat  the  payment  be   shared  witu  hii:a.     He 
billed  Mrs.  Lee  directly  for  #3500,   and  after  he  was  paid  in  pajrt 
sued  her   for  the  balance   olaixaed,    collecting  a  total   of  ^3200, 
He  now  asks  an  additional  -11000  from  defendants.      Ths   trial  court 
found  that  he  was  not   entitled  to   recover  this  last  demand.     The 
finding  is   entitled  in   this  court  to  the   same  wei,giit  as   the  verdict 
of  a  Jury.     Plaintiff   cites  only  one  authority  -  Juryea  v.   Zimi/^erman. 
143  App,   DiY.  ii.  Y,    60,    63.      The  case  is  not  incoxisisteiit  T/ith  the 
views  herein  expressed. 

Ths  judgment  of  the  trial  court  is  affirmed* 

AFFIHMED, 

O'Connor,  P.    J.,    and  MoSurely,   J.,    concur. 
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FHAim  BIRGEL,    Assignee  oi' 
Joseph  DeDoux  and  iierman 

Appelle*, 

VILLI  AM  P.    IiD£» 

Appellant, 
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KR.    JUSTICE  MaTCHETT  DELIVSRHD   'fHE   OPIIUOCi    OP  THi^    COURT. 


This   ease  was  begun  "before  a  justice  of  the  peace,   "by 
trhoaaa  Jud^^ent  was  entered  against   the  defendant   and  in  favor  of 
the  plaintiff    in   the   sum  of  1283,20.      Defendant   appealed  to   the 
Circuit  court  of  Cook  county  where,  upon  a  trial  by  the  court  dj^ 
QOYo.   a  judfijaent  for  plaintiff  was   «aitered  for  the   budi  of  $264,70 
on  February  25,   1937,      This  appeal  by  the  defendant  followed. 

The   reeord  dlBcloses  that  notice  of  appeal  vrae  given 
plaintiff  Pebruaary  37,   1937,   ani  filed  In   the  Circuit   court 
March  let;   that  on  Mareh  5th  a  stipulation  was  filed  that  the 
original  bill  of  exceptions  instead  of  a  copy  might  be  inoorporat4ll 
in   the   record.      On  the  same  day  def^idant  gave  bond  v/hioh  was  ap- 
proved and  praecipe  for  tramscript  of  record  was  filed,     kareh  10, 
19  37,    a  notice   to   the  attorneys  for  plaintiff  was  filed,    to  which 
was  attached   tneir  acloiowj.ed^ent  of  service  on  March  9,   1037. 
This  notice  in   subBtajr.ce  states  that  on  ilareh  10th  the  attorney  for 
defendant  will   present   to    Judge  LaBuy  of   the  Circuit   court   the 
«©tion  of  defendeuit   for  leave  to  file  of  record  nunc   ^rp   tunc  as  of 
Ifovember  6,   1936,    a  list   of  exhibits  which  are   specifically  des- 
cribed.     The  record  dops  not   disclose  that  any  order  was  entered 
by  the   court  pursuant   to    this  lEotion, other  than  a  continuance  of 
satt'-e  to  April  12th,      The  record  also   shows   that  on  March  17,   1937, 
after  defendant    filed  his  notice  of  appeal,   plaintiff  filed  an 
appearauice  in   the  Circuit   court  ta  the  appeal  proceeding. 
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to  8«  fflji<;>   ^<^   SLSBS  bioo9i   to   ©Xl'i   ot   ^vat^i  to'i   ♦fififtu's'tal*  'io  noxiffMK 
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There  is  no  report  oT  proceedingB  or  bill  oi'  «xeeptlons, 
and  no  brief  has  been  filed  in  this  case  in  behalf  of  plaintiff. 
The  brief  for  defendaxit   states   that  plaintiffs,    as  assignees,    BueA 
for   steam  heat   furnished  in   th«  Village  of   Steger,   Illinois,   for 
a  period  extending  from  May,   1929,    to  May,   1931,      There   is  nothing 
In  the  record,  however,   to  warrant  these   statements,     Defendant 
urges  that  the  Statute  of  Limitations  was   a   complete  defense  to 
all   the  accovints  with  the  exception  of  the   cixarge  for  the  last 
month.      He   cites  Thompson  v.  Reed.    48  111,    118,    and  Miller  t. 
Cinnamon f  168  111,   447,      There  is  no  evidence  in  the  record  to 
sustain  this   contrition,     Neither  this  defense  nor  any  other 
urged   oan  prevail    in   the  absence  of  a  report   of  the  proceedings 
on  which  the   errors  urged  would  necessarily  b«  based.      It  follows 
the  Judgment  of  the  trial   court  axust  be  affirmed, 
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PXaiatlff  i»70ught  tult  ugalmat  dftfftBd&nt  to  r«eeT«T  for 
dftSftgOi  9ai»go4l  to  iMnro  b««ii  oustali^d  by  tiov  on  %h»  «Teiilng  of 
0«tol»o3r  31»  X933»  &•  »  rooult  of  h*t  being  otruok  by  dftf«sd%at*o 
%ato«oblXo«     M  tbo  elooe  of  plii«lfitlff*9  e'9^;  the  oourt  dlreotod 
tho  jury  to  find  for  tlio  det«ndattt*     A  Yordlet  of  aot  gallty  «ao 
returned,  upon  vbiob  judgsMit  v%«  «nt«red  %gsiln«t  F^l&lntlff  for  oooto* 

tbo  ui^loputod  OTldOBOo  indleateo  ti9ii!tt  tbo  ^ooldoat  la 
9iootlon  hoppoaod  at  tbe  west  oroosimllE  of  63rd  otroot*  raimlag  o«ot 
ftiid  irtiotf  aad  iAOlnt  AT«mio«  running  nortb  srnd  0outb«   In  tbo  olty  of 
Obloago.     AXso*  tbat  plaintiff  «^s  walking  aoutb»  that  dofoadaat  «»• 
driving  bl»  a\atoaoblIo  oaat*  aad  tbmt  tbo  autoai^llo  otruek  tbo  plain- 
tiff «phoa  sho  b»d  arTlT«d  %t  «t  point  In  th«  otroot  betwoen  tbe  aoatb 
rail  of  tbo  oaatbound  atroat  e^r  tmek  on  63rd  atreat  ^M  tba  aoutb 
ourb  of  m«iiia  ^vanua. 

CSi&rlaa  Kloborat,  »  wltaaas  oalXad  on  beiialf  of  plftlatlff, 
t«atlflad  to  tM  affaot  tli%t  aboet  6s  6D  la  tba  sftamoon  of  October 
81«  X93S«  ba  ima  atsjidlng  nt  tba  aoutbvaat  eoraar  of  ^^td  atraat  «ad 
HiOliM  AYOBua  la  ootsimny  wltb  a  wmm  naaod  rrad  £allai  tb^t  %t  tbat 
tint,  it  mm  rtlnlng  -  alatln«}   «h^t  tbara  vaa  a  atraat  ll^t  %t  tba 
•outlkvaat  eoraar  of  tba  atreat  Interaaotloa,  %&d  tb^t  It  wm  Ilgbtad 
at  tba  tlM)  tbnt  tbara  ware  ao  atop  and  go  Ilgbta  st  tba  Interaaotlon 
aantlonad;  tb^t  tba  aeroaa  of  9.  woaaa  attr»oted  his  attention,  and 
tb&t  at  tbat  tlM,  be  wna  faeiac  QortbYOat,  mad  tb^t  be  looked  to 
tbe  waat  eroaav^lk  of  63rd  Street  and  fuolae  A^eaue  and  aav  »  wtaaa 
lying  la  tbe  atroat «  oa  tba  aoatb  t^M;  tbrt  before  be  baurd  tbo 
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■oit«*i»->  j  ^a«  ftt«  M  •KM   trtilt  t«Uft   («Blt  Mt  tft 

ftc«  ^•it»»#i>«  •U  ft^tteitta  MMM  t  t#  wmmam  •iCt  tMlt  {fttooitiiM 

•t  *tiQ9l  •d   fiUft  i««   «tttwtftl«ff  yiiVAl   •««  «<   ««ttiXt   tt'^Ct  t«  #<:»fU 

«Mipv  iP  «••  te«  MMTtVA  MlMi:  te«  t»«1C#t  MtfOM  !•  ii»v»«<»o  tt»w  (^t 

MTt  ftV»Mf  ttf  Mttstf  t«tf#   \Ufn  4i9—   ttft  M  «t#*tt»  Mit  fli  BttXti 


i 

w»aiiA*9  •0Y«ftn»  li«  did  not  ti«%y  thi&  9(niBd  of  nn.  autoaiobilo  hora{  th^t 
Ho  aad«  no  observition  of  tbo  trAffie  on  63rd  atrtet  or  P.aoln«  f.Teauo; 
that  the  voaaa  bad  with  bov  a  ooulXI  p>»okft^:«;  tbnt  tho  vitnots  wont 
•f«r   to  bolp  boy»  ftBd  tbTtt  two  aon  got  out  of  tho  oar   (ooaaing  tho 
■ntwoobllo  larolYOd)*  plokod  up  the  Xtdy  who  bad  been  knooked  down 
lA  tbo  street  by  tho  «tttottobile,  snd  heliiod  her  into  &  drtig  store* 
on  oroetr-exsoiiuition*  this  witness  etated,  in  «ttbeti»noe»  tb^t  be^ 
m%  %kM%  tiisie^  eaw  the  autootobiio  inYolved  eti^jEiding  there;  that  when 
bo  went  over  to  the  t»o«Aa*  the  wm»  oonoeious*  but  im»  uns^ibXe  to  i$«ilk 
olone  )»nd  roquired  help*  ^tA  that  tho  tvo  inon  froM  the  outea^iXe  put 
her  in  tbeisr  oar  and  s^id  they  vere  going  to  t^^ko  her  hone*     This 
vitAOss  Airtbor  testified^  to  the  effeot.  tb«t  »\  the  tiae  of  the 
ftooidentf  he  w%s  froa  fifteen  to  eighteen  feet  from  the  point  thereof* 

frod  EaXis,  Mentioned  by  the  Xaet  naaied  witneso^  testified 
fov  the  plaintiff  and  to  tho  ef foot  that  on  the  evtnixig  of  the 
&ooident«  he  ess  engtged  in  a  oonve rest ion  with  Sieborst^  »&d  that 
hOf  the  witaessy  w&s  fi%oing  aortbe»Bt«  and  th^t  it  m%a  dark  and 
mininc(  that  bo  be^.rd  a  woama  s«reaa«  Xooksd  around  and  saw  her  Xjring 
la  the  street^  Just  south  of  the  osj^  Xine  ^nd  Just  %%  the  orosswaXk* 
He  alse  st'ited  th^t  be  saw  the  ^utosoblXe  there,  and  that  prior  to 
bearing  the  ^&msko.  aereaa,  he  h!«d  not  notioed  aajr  other  trsffio  in  63rd 
Street*     On  oross*exmniination«  this  witness  st%ted  that  «tt  the  ti«o 
in  c^uestion,  he  and  Siohorst  were  standing  under  n  shelter  sXose  to 
tho  doorimy  of  a  drug  store;  tb^t  when  he  oaw  the  pXaintiff,  she  was 
about  tweXwe  feet  north  «nd  six  feet  e<%st  of  wbert  bo  w^s  staiuling, 
and  oXose  to  ths  autoaobiXo  whiob  w^s  standing  stiXX  f?»cing  ^nrnt, 
tb^t  the  front  end  of  the  oar  at  ^^t  tiae  wae  elose  to  the  wsXk» 
the  »o«s>n  was  a  XittXe  eaet  of  the  ^nXk,  and  that  it  wae  dark  saA 
raining  so  that  hO  oouXd  not  toXX  where  the  woaaa  was  Xylng,  with 
refereneo  to  tbo  front  of  the  autoaobiie. 
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^•«tlon«  abe  was  »  hou««aKl<l,  And  th'^it  oA  th«  d&jr  la  qu«8tloa«  sli« 
X«ft  h«r  pI»oe  of  •aploytt*«t  at  about  4  •*oloek  la  tb«  iifttniooa  and 
yrooeedtd  by  street  ottr  to  tho  nonboaot  eoraor  of  Q^rA  etreot  «ittd 
t««ino  mvottuo  and  tht*t  sitio  thoa  vallcod  vott  to  the  aoTthirest  eoraor 
ftad  tlia^t  at  ^%t  tl«o  tho  bad  i^a  vnbTollA^  &  purso  «ad  %  08»11 
p»olc*g«  la  bor  »r«j  that  at  ao  tlao  ftft«r  ©ho  loft  tbo  str«et  ©»» 
did  OHO  opoa  h%x  uabrolla  booausc  It  «m«  aot  ralnlag  bftird  oaofugh  for 
tli.%t  pttfpooo}  tiiat  It  «a«  Quito  dAtkL  %ad  tb«»t  tbo  did  aot  roaoatooy 
Obotbor  tbero  woro  stroot  llgbto  oa  the  cornor;  th$%t  bofoTo  tbo  loft 
tbo  nortbiHtot  ooxwnr  to  g&  ooutb*  she  lookod  to  •««  If  tboro  mmn  stajr 
traffic  0(HdLi^E»  ^^  %h*n  started  soiith;  tb<^t  boforo  sbo  st^rted^  sbe 
saw  »a  ftutoaobllo  ooatlag  frow  tbo  v#ftt»  aad  thn^t  at  th?^t  tias  it 
ftppo^rod  to  bo  sbout  t  biook  m^mji  tb-t  i&fter  sho  loft  tbo  nortb  8ldo-> 
omikt  ftbo  iookod  woot  ag&ia  whoa  sbo  w«o  la  tbo  alddlo  of  tbo  first 
trsek*  %sd  tbr  t  tboa  tbo  !%utoAobllo  npfo^ivod  to  bo  ^bouit  «  half  bXook 
»«oy«  oad  tbot  abo  ti^oa  st'^rtod  to  orooe  o^or  tbo  roimlnlag  dlstnaoo; 
t]|%t  obo  vas  tboa  w«Xkii^(  fsott  f^ad  that  sbo  w«»s  ftlso  v^ateblnf:  tbo 
gTOuxui  to  SOS  obero  obo  was  stepplaji;*  aad  tb<%t  obo  woo  oaddoalf  bit  by 
tbo  f^utonobllo  wboa  tbo  w^o  botwooa  tibo  soutb  traok  aad  tbo  soutb  o^rbi 
tb?*t  tbo  was  bit  by  tbo  rlgbt  sido  of  tbo  froat  of  tbo  oar  «  m  IlttXo 
to  tbo  baok**f  sad  tb^t  tbo  aoxt  tblng  sbo  ro««Mborod«  tbo  w^t  la  tbo 
drag  storo»  tad  fro*  tber«  w»a  ttkom  by  tbo  dofoadaat  to  aor  bo<io» 
sad  th«t  sbortly  tbsrosftor,  tho  dootor  arriwod  aad  ox«alaod  bor.     Ga 
oross-oxiiaiiBOtioa*  obo  tostlflod  to  tbs  offoot  tb^t  sbo  «so  tooriag 
glaosooy  tb  't  her  glasses  wore  aot  wot  aad  tb^.t  sbo  oould  ooo;  tbat 
oiMB  tbo  was  otaadiag  oa  tbo  aortb  Qurb«  sbc  lookod  wost  n»A  saw  tw» 
o^ro  ooffilag*  tb  t  tbo  ao^^rost  ent  wao  %bout  n  blook  awoy  lusd  bad  its 
boadli{|*bts  OB}   tb^t  wboa  sbo  lookod  tbo  sooead  tleM«   sbo  w%9  betwooa 
tho  onttbouad  asfd  vostbouad  traokt;  tb?^t  sbo  did  aot  stop  tbea«  but 
kopt  oa  s>»lkiag«   »ad  tb^t  tbo  ssoond  tlso  sbo  saw  tbo  %utoaikbilo,  tt 
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«l>|}«»Ted  to  l»«  about  n  ixsXt  a  1»l<>ok  %9«y;   t^^tt  tht  dl4  n»t  notlo*  how 
fMit  it  ims  t*lBe  ^^  ^^®^  i^  ^1^*  golsg  ««tt  l»«twe«&  the  trmoks  find 
th«  soiiith  ouTb}  th«it  tli*r«  mn.9  Ao  t  raffle  oonlng  froM  the  eiftt,  And 
tkftt  nil  wk*  turn  w^a  two  o»r«  eoatlng  fToa  the  weet«   and  that  she 
hurried  aXl  the  tlae  froa  the  tine  »he  left  the  ourh  to  oreae  the 
etreel;  that  ehe  «%«  the  he«dXl|^te  oft  the  «utoaobile  a«  they  osae 
eleee  to  her«  hut  It  im«  thtm  tee  l^te  for  her  te  get  out  of  the  wnj^ 
and  thJKt  ehe  ea»  It  &gi«.lm  jnet  before  it  etruolc  her.     She  alee  te«tl» 
fied  to  the  effeet  thnt  it  wae  mhout  fo^r  ttonths  before  eht  gtt    ofut 
•f  hed«  th^t  ehe  «ae  up    pert  of  the  tine  before  th«t«  and  thtt  sfter 
the  aeoid«»t»  ehe  did  not  do  her  voric  s«f  itore* 

ku  %^T9if  phjrelei^tt  who  exhibited  X-ray  filae  of  the  plaintiff 
ehioh  vere  %(ttdtted  ia  erldenoe^  testified  th«t  five  of  her  rlbe 
•hoved  eallue  forasttioa*  beini;  evidenoe  of  fr^etttre;  th«»t  the  filae 
ihoved  eTidehoe  of  frmeti^e  of  the  eaerua*  smd  %leo  th«%t  the  filae 
eheaed  that  the  fr&etured  rlbe  hM  healed  mad  were  la  good  aliga.'Mint* 
AAttther  pia^Blitimn  teetified  to  the  effeet  th'^t  there  wnn  %a  Irregular 
ali^pUMAt  of  the  e»ertta»  whieh  ali^t  be  the  r@eult  of  mn  injury* 

la  paodihg  upon  the  eourt*e  ruling  sad  ite  order  dlreetli^ 
a  Yerdiot  of  aet  guilty*  we  eell  attention  to  the  undleipfuted  erideaae 
in  the  eaee«  ^a  folleee:     ihea  plaintiff  et^rted  to  go  eouth  moroee 
6^d  Street,  she  noted  th«vt  the  «uto»oblle,  whieh  «tfterws«rde  etruek 
her,  WMU  a  bleeh  eviqr  «^M  eoaini;  tonnirde  her,  th^t  when  ehe  vaa  ia  the 
eouth  ri^t-of-wty  of  the  street  e«r  tr«««ko  between  the  r^siile,  the  e*» 
erne  elNmt  a  half  a  blook:  tiwifty,  and  that  ilien  ehe  reaohed  a  point  nt 
about  h*lf  wnj  between  the  south  r»il  of  the  eaetbeund  treok  and  the 
eurb,  ehe  wee  etrueh  by  the  aataaebile,     fhe  rule,  «e  ftp{»lio«^.ble  to 
the  eltufttloa  ^reeeated  by  plaintiff »  evideaee,  le  et»ted  ia  ^if^^ff^jp 
▼•  ^P»i;«  ^^37  til*  sa,  m  feUowe: 


wM  99ifw  foa  hit  •£•  Sii^t   (t^*  ll^l'.f  «)  ^tiiti  n  #iiii|i%i  e#  M«(r»««r« 

teff   ,sN».f»  fd*  •©tl   gt-.   .      ....  ...,   ...    ..,.'■   .,-<f#  i^it9  iHr.'yov  Atft 

•tf«  rftjTf  hna    ,#tt«ir  »il^  »««t  ^Aloto*  vrn9  mi  »9^  te^  fls{«   Xli?  #.»j|# 
utt  B«#T«  at  <hra»  til*  i*»i  *if»  «•!*  mit'm»i:'*  *^^*  ^^Oi  lin  tcimtiA 

«t««  M#  t«  #»ti»  t*s  <)#  t»4  «•!    '«•'•■.   '..-..'  ii^at  nm  a  is.i4  «-xM  «»#  9ft»X« 

''-i--r*  •■rtt   vi.-..    -.■.    vx  ■       qw  »9«  »'■•"   ♦'"^•*    ^*-'^-*  ^o 
,    •—  ■:    ynt  •    XTC'.v    T^rJ    v^    ;t-:<v«   M*   Wf;;^.    fin-  "* 

l^Mi  m  tiTW  «^  ff'^'  "-^<»^  3l^ls^»  iMbi  ipNvii  sTiNti^  »  ttatr  «tli|l 


*fh9  dTlT«x  of  th«  nutoselslXft  irn«  ¥ouiid  to  use  at  It^rst 
i«ftltoitAl»lt»  and  oTdlnary  o>rt«     H#  w«;a  l>(»vtnd  to  <sntielpat«  %'h\\  h« 
idLi^li  ji««t  ptr«o]i«  or  vehioXes  and  to  )c«ep  i<«.  pro.Dtr  lookout  for 
then  '\iid  ua«  Or^ro  to  haTO  hlo  mftoMno  and9t  «ueh  oo&troX  «?8  to 
ooabXo  fal«  to  n.v&id  oolilal.on«.     It  w»«  for  the   ^ury  to  amy  what 
tho  r  to  of  tpttod  w^oi  wh«thor  it  w%»  ftOgllgoAot  to  ftpproaeli  tho 
stroot  int^roeotlott  i^t  svoh  r«'to;  idhotlior  tlio  driver  oXaofconod 
•pood;  iflietuor  ftioro  »»«  «  Xaok  of  ord4ii*5!.r3r  onr«  in  atppro&olxlng 
tlie  emr  witkoyt  sX»ok«niag  9i^*<i.»*' 

this  o&oo  rooitoa  tlio  ruXo  a«  to  tlio  ^ty  of  tht  driver  of  tho  oar» 

bat  ^  offtr«4  no  OTidomoo  to  9h9w  oompXiamoo* 

Ft««  tlio  tiridomoo  boforo  lt»  tlio  court  wm  not  warrimted  1b 

ftotiuttiag  «  waat  of  <fo«  onro  on  %&•  part  of  tho  pXmintlff  aad  j^boeaoo 

of  nogXigOQOO  by  d«f«&dl»Bt«     wo  aro  of  tbo  os^iaion  that  tho  ootirt 

tliouXd  bavo  oubaittod  tbo  o«««  to  tlb«  Jury*     Tlior«fore«  tho  oottrt  wao 

in  fitmt  in  inotruoting  tho  Jui^T  to  find  tb«  do  fondant  not  guiXty. 

1k#  judgs^at  i«  roTorood  »md  th»  e  auoo  io  romi^od  for  o  mm  tri«I« 

wmMfiMw  m&  Mwummu  foe  a  isw  tHsis.. 
H£isit,  ^.^.  Airo  mum  s,  fiiM.iTAM»  j*  ooiovit. 


.-r  r  •i#  t^. 
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•lit  1«>    ftXf^ 

<4»«  an'    , 


..ut   sifia    *!?ii.»' 
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JOHJi  4,   JOHMSOii, 


ApptllaA 


amaoxf  oooRt 


0001  OOtJMTT* 


Appellees* 
itR,  jusfioi  Uhth  miimmn  tm  onuiou  or  ths  oosfrr. 


292I.A.  637" 


Aa  ajMAded  bill  of  eoaplaiat  filed  in  this  9*ine  om  Jane  12, 

IdSS,   ebowfl  the  folloiriagt      FyIox  to  October  8«  193B«   a  foreeloeure 

prooeedliig  b«d  be^n  loetituteS  against  oert^ia  ip^roperty  oimed  by 

pltti&tiffy  a  duoree  h^s4  beea  eater^d,  it  »^le  aade,  and  the  period  of 

redesptioa  would  eirpire  oa  Oete&er  9*  1938 •     0n  Oetober  8*  1938« 

plAintiff  and  aeorg#  Q,  Adssa  eatered  iato  the  followiag  agTee««at{ 

"St'ite  of  llliaoie    )      ^g 
ao\iaty  of  Oook  ) 

This  ae;re«meat  eater«»d  into  by  and  b«tireea  Joha  J«  Johaeoa^ 
l^rty  of  the  first  p^tt  and  ^«erge  0.  Adarn^  party  of  the  seeead 
part*  witnesseth: 

Tbftt  heretofore*  a  foreoloeure  prooeediag  mm.»  filed  ^t^inet 
the  oaid  John  J.  Johseoa*  and  that  the  period  of  redeaii^tioa 
expires  oa  or  about  the  9th  day  of  C«tober«  1938«  and  tht   said 
Joha  J.  Johasoa«  being  un%ble  to  redeea  the  property  eoanonly 
kaova  ss  ti^e  ttortheast  ooraer  of  Fifty  first  street  aad  ForroetTille 
AToaae  $iad  otherwl^ie  desoribed  $iss 

l«ts  One  (1)  mad!  two   (3)  in  Oolline  ^nd  Morris*  Subdivision 
of  part  of  lots  13«  14  »nd  I&9  in  h^'finin  nnA  aoapeny*8  SubdivlsiMi 
of  the  lioi'th  KB:9t  Quarter,     sad  in  oonsideration  of  legsl  s^rTiees 
rendered  ^nd  to  t^e  rendered  to  the  s^^id  Joha  J*  Johaaon,  said  Joha 
J*  J<dinsoa  hereby  agrees  th>^t  if  the  s  Hid  atorge  a.  Ad»as  shftll 
e  feet  an  srmagement  thnt  snid  property  oan  be  r«de«MHl  sad  saved 
froB  e^id  foreolosure  and  ^^ftenrards  refinaneed.  s»id  Oeerge  0. 
Adaas  is  to  h^ve  a  sua  ecjual  to  fifty  per  eent   k5Q%)  of  ^mXA  turn 
or  suns  th^t  c^a  be  realised  out  of  s<iid  prot^erty. 

It  is  further  understood  that  the  title  to  the  stuid  property 
is  to  be  tnkea  In  trust  by  the  Ohiesgo  Trust  Oonpany  for  the  beaefit 
of  the  interested  parties* 

la  ^itaess  t>h«reef»  «e  h«re  set  our  h^siads  <^nd  senOLs  8th 
Any  of  Ootoberc  a,   0,  1988* 

John  J*  J^nsoa         (soal) 
oeorge  0.  Ad«sw         (seeX) 
fitaeest 

Bteiiiag  Billf.*  - 


Wwlr^^^ 


.-'^  &Q^ 


^itQiilQtO^  «^ 


^raI 


'!mj» 


'T8  8  .A.IgeS  ' 


Mir 

JLitO«i«0 


■i»t  «©1'J- 


?  .T  n  "    •!'*« 


Hv  - 


5*1.  V- 


'■■C'  i.C''*!'!' 


tsf 


This  aontrmet  vas  r««ftYA*d  on  ft&fmh9t  9«  198S«  la  tli«  of flo«  of 
Oooatf  HfliooTdor  of  Oook  Oounty. 

til*  bill  of  o««plsi]it  oontftiiui  furtHor  allogrttlons  to  tko 
offeot  that  ^fttT  tho  poriod  of  rodottptlon  had  oxplrod^  plaintiff 
•at{iT«<i  into  a  oontraot  with  tho  imx^tijioor  »%  tho  foreoloouro  ml^, 
hf  i&leh  tho  iniroh^'sov  OKirood  to  rooowrojr  tho  property  to  plaintiff 
for  tho  Aoount  d»o;  th-^t  Aftor  tho  oontrfiot  wmo  onterod  Into  hotwoen 
Mmu  and  tho  plAlntiff«  It  »mo  oxhlhltod  to  an  offleor  of  tho 
Ohloago  Truat  Compi^iqr  »>&d  an  offloor  of  tho  ixehaago  Stato  Bank  of 
9hlo%|^«  whloh  lattor  offloer«  toi^ther  with  tho  prooldont  of  tho 
ixi^ango  Sttte  B%n)t«  plaintiff  m.M  Adani«  Tlovod  tho  pre^laos  la 
<r«uiatlon«  aft€^r  whloh  tho  prooldent  of  tho  fxohsnge  Stftto  39nk  ot%tod 
to  Adavs  th^t  ho  would  flnanoo  a  plan  to  rodooa  tho  proporty  with  funds 
to  bo  furniahod  by  tho  ^vohango  itato  Bmalc  of  Chlo%ge«  upon  tho 
oonditlon*  howevor^  th^^t  oomo  poraon,  othor  than  tho  plaint  If  f»  ahould 
tako  tltlo  to  tho  proporty;  thtt  Adam  would  proouro  nn<eih  pet-aon,  and 
tli»t  tho  person  oo  taMng  tltlo«  ahould  exoouto  promloaoiy  notoo  in 
tho  asount  of  ISO.OOO.OO,  togothcr  with  a  siortgago  t©  soouro  tho  pay- 
Mat  of  tho  nototp  tlii»t  Adaao  ahould  i^^o  hlo  own  poraonaJl  not*  to 
tho  Exohaago  $tato  Baalc  of  OMoago  for  |50»000.00«  and  tht^t  this  bank 
WQttld  tmko  tho  nortgago  notea  %a  oollateral  aoeurlty  for  tho  Maao 
aoto;  that  whoa  atioh  eonditlona  ahould  bo  fulflllod*  thoa  and  la  th^t 
oa««  tlo  ixoliaago  itato  iank  of  ahloafo  would  pay  tho  purohrscr  at 
tho  forooloaura  tale,  th«  niaount  duo  to  hlia«  aad  would  aloo  sooaro 
a  oonwoyanoo  of  tho  raal  oattto  to  a  person  to  bo  iMalaatad  hf  Admaa« 
thla  poraen  to  t%ko  tltlo«  aad  th&t  tho  porawn  ao  t«iiclng  tltlo  would 
thoa  oxoouto  a  dood  la  truat  to  tho  Ohioago  fruat  Oompaagr  *a  further 
and  additional  teourlty  for  tho  loan«  all  for  the  benefit  and  uoo  of 
tho  plaintiff.     Further  allogatlona  are  to  tho  effeot  th^^t     Adaa» 
ooourod  oao  uelgol  K»   YouaR  aa  tho  peraon  to  take  tltlo  to  tho 
property,  nnA  th-t  on  Ooteber,  10»  1338,  a  tfaster*o  dood  wao  loauod 


iifirtfft  «)^  Mf  ««itf<-  "iBititt  «ii«Ki«<i  cwft  #i^4d  ft«»v'  !.Aa«o 


.1I  «t^<»c  yyi99^ 
•#  9tmm  laA«« 


>x«  i>ii/«»xie  ,aiiri^  s«i^-^<3^   ««  MfttMi  «4jf  #«jtft 


di^Jtuj  » 


f 4rf#  Hi  fta« 


01  tmiomui  tat 

43fi/<uft»iiai  •i' 

mtf  iMMoAiihtm  turn 
i  •Hi 


fjfl  •••  ft^**  ••«•#•««  «  .•WJl  «W  ♦f»<*#»0  M  twit  JhM  •1tT»<I«i< 
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to  Youngs  tbAt  oa  Ooti»b«7  10,  19S8»  Young  «ic«eut«d  9.  tnist  dood  t* 
%|i«  Oliloai^  Tltl«  &  Trust  Oottpftny  to  »«eure  notea  for  tl30«000«00} 
thnt  oa  October  II*  19a8»  Young  oonroy'Od  tbe  property  to  tho  Ohloago 
Trust  0«sp«B]r  tof  «  trust  dsiMlt  ajid  tlmt  this  dsod  in  trust  vis  m»Ait 
subjoet  to  n  osrtaln  trtist  agr»«s«&t«  doiiottla»t<»d  Trust  K«»  ?A19f 
vliish  latter  iastmmo»t»  plaintiff  dtArgss*  imo  amdo  for  the  sol* 
btttSf&t  of  t)ijS  IxeHaags  Stato  Bftak  of  OMesigo}  tli^^t  o&  KptXX  33«  X939« 
tho  Ohioago  Trust  Oor^jtmy  eoATd^^od  th«  prop»«rty  by  dsed  to  oas  Charles 
iarleigh^  mtsA  that  oa  the  s^ao  d»te  aurlsl^  sxeouted  a  o«rt«(la 
Instrufflsnt  la  ijtd  by  ivhloh  be  %o)Dievlodgod  th^it  ho  «ms  holding  ths 
tit Is  to  the  real  estate  mentioned  la  trust  for  the  Sxoh&nge  Stato 
Baak  of  ^hieagos  ^^^^  *^  April  39»  lt39|i  l^rl«i^  exeouted  two 
a»rtg»ges«  one  for  |6Q«000*00  aad  oao  for  f30»O00«OO9  and  that  the 
Ohieago  title  4  Trust  Ooaipanqr  issued  1  guarantee  polioy  oa  the  property 
la  the  SUB  of  |l^«OO0«CK}  upon  the  I^^OOOttOO  isortgage*  aad  %  i^araatee 
poiioy  for  1-30.000.00  on  the  t3O,0C5O,OO  laortgage,  »nd  that  at  that 
tiJiOy  the  property  »^«  eneuabered  with  a  prior  mortgage  for  fS0,OOO.f>0, 
«hioh»  »t  tbe  tine  of  the  flXiag  of  t^se  bill*  had  been  paid  bat  had 
aot  been  otBoelled*  and  thnt  no  rele^.^«  of  the  mw»  had  been  filed 
for  roeord*     It  is  farther  «^ll«!ged  thmt  to  soeure  the  note  for 
^QtOOOvOOy  iurleigh  oonTeyed  the  preiiises  by  trust  deed  to  ^illiaa 
9*  iitffir«a«  as  trustee*  and  thnt  to  seoure  the  note  for  f^^OOD.OO, 
auvleigh  oonveyed  the  preaises  by  trust  4eed  to  the  0hle5ge  Title  & 
Trust  Q9m$majt»  and  that  suoh  latter  eonTsyaaoo  «as  aiade  subjedt  to  ths 
prior  eneu«br*'.noe  of  160*000.00;   that  oa  January  S4*  ItSO,  aurlelgk 
oonreyed  the  real  est«t«  InTolved  to  lilXlaa  J.   Hathje*  Heeotver 
of  the  Exohaii^  State  B%n]c  of  Qhie%ge*  and  th^  t  Rathje*  as  reeeiver* 
oonreyed  the  preadses  to  Henry  1*  ottoi  th^t  Otto  van  then  an  acont 
ajid  enployee  of  Rathjo*  and  th^t  Otto  sueeeeded  B^^thje  as  reeeivsr 
of  the  lx<aiaai?e  State  Bank  of  Ohiongo  upon  the  desth  of  itethje.     Xt 


t 
%i  i9«ft  Hvtt  •  AWJIMV9  aK(M»T  «tfN(i:  «ey;  «to«£«<tt«ci  »o  #«j(^  i^^«ir  «# 

9kMm  M«  tatrtt  «i   NMft  9:X'«(t  jr>i?9   feeri»  ^tmtilt  ti^artt  tfs  x^  y^*'.?»ii^>  #»0¥T 

Mi*  i  i'^t*m'»jt«  a  »(|r»*.'   »»«»   »jS*  fie 

•MM  •WWWliW^  »rfi  «<*    ■-  lite  0!^  ■^«  *«.*  ^   ©itX 

.  ,S?.  1..  #.«iijr   ;o   ■■  . 

•ret  •f«i»  #«r=*  iMfsBWT  i«  itMCHtt%  ai  tl     *Ati»»»'s  t- 

^^•▼iMM  •      ,    .  fell*  ♦««*#iirO  1t«  V  t»  •-((*##WrS  trf*  %« 

tmvfim  «'•■  rt*rfy  WW  •»#«  #i«rft  i#rtt  Jl  tw»^^  «-'  tfit^wre© 


4 

1«  fuirtlier  all«g»d  %h^%  wlill«  ©itto  w»«  ii«»tliig  its  T^9«irtx  of  t!»«  bt^ak, 
b«  sold  ttie  QellMt^rral.  net«»  tOi«th€r  wltb  tl»«  r«gti»lnlsig  nftcmrlty^ 
%•  Wllliatt  3.  Eeffevaa  fev  ll»130*00;  tliAt  t69  tltXft  to  t!i«  renl 
«»tat«  inToXir*4i  «^8  oe!»r«r«d  to  oat  ^nhn  H*  Couglc^  htuabi^iid  of  ilAry 
St«4r)l«if  OotigjLs^  9H»0T(ttf%tf  to  ^iXll««  3*  H«ff«!rtaii«  and  %ht*t  thtt  sitlc  of 
1^«  ««»XXater)»l  and  t)}«  ooaT«yaxie9  «f  t^«  titX«  to  th«  proportf  wore 
orttdtt  irlthout  order  of  oovft.     Xt  1«  «XX«ged  that  OougXo  dlod  oa 
Ooo«itt»«f  34«  X9M»  Xe  Tlag  iiary,  Uio  wldow^  tad  otHor  D«lr«  at  Xmw« 
«lio  ««r«  h«reiaaft«7  nanod  aad  ohova  to  hstvo  l»o«a  aimdm  d«f«ftdjR>at««     It 
is  further  adXogod  that  Adsyn*  fniXod  to  giw  plalatiff  iaformatioa 
th^t  Touog  tooh  titXo  for  pXalatlff*«  boa«fit«  ftad  th^t  pXalntiff  had 
ao  kaotrXodgo  that  eia  ^mi^gamnt  h«d  boon  ismdo  to  touag  uatiX  soao  tlao 
•iil»««ciuoat  to  fuoh  ooavofaaeo;  thtt  laalatlff  did  not  authorise  Adwae 
to  o&a^e  aa  iiieslgameat  to  'be  a»d«  to  Yotsag*  sm  herela  set  forth*  )^ad 
th«t  ^ftlatiff  had  ao  }tBo«Xedge  th^t  Youag  had  prooured  the  Mseter** 
deed  to  the  property;  th^t  i»Xalntlff  ooatimied  to  tmkti  inqulrlee  of 
M^uMS  for  two  f9n3i»  ead  reeeived  ao  eatlafisiotory  expXaastioa  of  the 
eoadltleae  mm  to  the  pro^rty  lavoXTed«  aad  that  X%te  la  the  ye«r  Xi^X, 
he  heo»ae  distrust fuX  of  hie  fttteraey  and  sought  other  %dirloe»     l*Xitla- 
tiff  ftXeo  ftXXegee  thi^t  oa  Imy  aX,  X93S«  he  prooured  froa  sitgel  £* 
Touag,  ftXeo  kaowa  ae  $elg»X  £.   Yeuag*  luid  hie  wife*  LuoiXXe*  »  c;uit 
eXalflk  deed  he»riag  dftte  of  the  9th  'Mf  of  &otoh«r»  X938*     Xt  ie  to  be 
aoted  thftt  the  diette  of  deXivery  of  this  deed*  m  ^XXeged*  ie  a  date 
Xoag  eubseciueat  to  the  h«i|>peaiag  of  ^iXX  of  the  ?iforeaieatloaed  traaa* 
eetloaot  vhloh*  ftooordlag  to  the  oonpXaiat*  took  pXtoe  mrln^  the 
Xatter  putrt  of  the  yemr  X9S8  %ad  up  to  «»jid  InoXuding  Jftouary  34*  X930* 
the  foXXoeian  pereoaa  were  Hi^de  defeadmatet     tlxehftage  3t«te 
Beak  of  OhiOftg^*  aeorge  0.   uuwm,  9eigeX  E.  fouag*  Hoeooe  H.  H. 
l»okiBghiXX«  X^e  A.  jclag*  OharXee  J,  BurXeig^*  indlTiduaXXjr  ead  as 
trustee  of  the  ExohsMiee  State  Mhk  of  Ohlonga,    $lXllft«  J.   "i<»thje,  Beory 
R*  CHtOf  ladiTlduaXXy  sad  ne  trustee  of  the  Kstste  of  the  cxeteaage  st&tt 
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BKudc  of  Ohi«»go,  isaxi  U<^rf  i-toekcr  Otrnglfi,  widow  of  John  H.  9ougX«, 
BolXio  Oi>ugX««  H9X«ft  ai9i»gl««  Minnie  C^oBglo^    (TAUk  Qougle  and  Hettio 
dovgi*  Ut^r/f  his  siaterty  heirs  of  John  K«  Oouglt*   tillian  L*  0*Gonn«ll 
aaA  Wllliaa  3*  H^fferaa,  indiTiduaXIy  «^iid  n.9  tTu«t««t. 

Til*  prajroy  of  the  bill  i»  th^^t  the  defeniii'.Ata  be  r«(o\)ired 
to  tt&ke  «  juet  sad  true  Aooountio^  &t  nil  the  euae  of  aoney  reoeived 
by  thoa,  or  eithry  of  tliea,  ot  by  nay  p«r«©n  for  tliea»  fifoa  r«Bta, 
itsuee  and  profits  of  the  property  deeeribed  in  the  contract^   Ooa 
Oetober  9«  ld28«  «nd  froa  nhoa  euoh  rente  vere  reeeived*  and  hov  they 
were  diabureed.     The  ^ayer  reeitea  th»t  pXsintiff  is  veaidy  and  willing 
«nd  offers  to  pay  the  defeadmats  whatever  the  eourt  deerees  to  be  d«a 

The  defesdsiate  aade  m  aotion  to  strike  the  ooai>laiat  upoa 
the  ground  th*.t  it  does  not  «t»te  a  oftase  of  %ctioa  «^«)inst  deftnianta, 
hat  th^t  if  plaintiff  has  %ay  olaia«  it   is  bt^sed  oa  the  ooatrftot  and  is 
agalAat  Adaouif  th^t  all  the  defeadaats,  othir  than  Adeas,  are  hoaa 
XyjL  pureliasers  without  notiee;  tliat  the  eos^lAin^t&t  is  guilty  of 
Itohes;  th^t  «kU  of  the  taieg  tioms  as  to  notioe  mad  knowledge  are 
eenelusions  of  the  pleadar  ftnd  should  be  strieken  «nd  have  ao  al3agii<- 
tioa  or  fact  to  support  the«;  that  they  are  ^rguaent<?«tiTe,  and  that 
the  effeot  of  the  reeordiai;  of  the  agreeaeat  betweea  plaintiff  aad 
AdaiM  on  Soromber  9,  li38.  after  tha  deed  froa  the  Master  to  Youag  «iad 
the  deed  froa  Young  to  the  Jhioago  Trust  @Mi:p«By  on  Oetaber  11^  1938, 
plaoed  it  outside  of  the  ehaia  of  title* 

Qpoa  A  hear&i^  oa  the  bill  aad  aotion  to  disaiss*   the  oourt 
4Hitere4  the  following  order  oa  lebruaxy  f,  X9S@; 

"It  Is  Hereby  Ordered  th  t  this  ««u««  be  %Bd  it  is  hereby 
4&flaiaaad  «e  to  said  defeadaats  Siiniaa  y.  Hefferna,   individually 
aad  as  trustee  under  the  trust  deed  dated  kf9%l  SS,  1939^  and 
reoorded  is  iOeaoaent  Bo.  108S3064,  mrf  CJougle,  othcnrise  knowa  as 
Mary  stooker  Cougle,  Holea  U  Gougle,  Heliie  Oougle,  Minnie  Cougle, 
rraak  aoogle^  Hettie  Sray,  M^^rguerite  s.   Qarrie,  Johaaas  A, 
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m^t$^Te%  Jt^hxm^xif  iiuMia«»  and  Bridget  H.  0«lllvaat  in  iMr 
▼^Ftouft  e%pnoitl««  tia  gu%ydiaa  of  tti«  ••t»t«  of  H\itb  AogXin,  n 
ninoY^  ts  9on«0rvmtrix^of  t^  ••%».%•  of  Augaota  &rstXo«r»  iii9?«Bf», 
«ui  oono«7Tatriit  of  tho  oat  >to  of  iftrf  Hoff*  inaano*  ^«  (xdminis- 
tVAtviz  of  tk«  estate  of  *r^oo3»  iCuoMor*  doeo^eod^  and  a«  oon- 
torffttrix  of  ti&«  estate  of  Bertha  l^^«geX«  insane,  and  th-t  they 
M'V*  &  dooree  against  pX»imtiff  for  their  ootte  in  tbis  oaua«» 

Kilters 

Staniey  8.  IXorkowekl^  ^udge,* 

The  appeal  is   from  this  order. 

flM  only  def«nd!»ijits  tmmt^6.  in  tl^e  bill  tire  thoe*  hereinbefore  referred 
to«  and  ^XX  thoe«  eharged  with  having  been  part ice  to  an  aXXeged 
l»iiim  to  defrimd  pXslntiff*  exoe^  ilXIiaa  ^«  H«ffert.n»  nnA  thoae 
hoXAiag  through  hi%  &ro  etiXX  in  oourt.     fh*  only  ohargo  agninet 
Ifeffermn  l»  that  "»»«  «eff«r»n»  trustee  in  the  l«0,000»00  aortgago, 
did  kno«#  or  oouXd  hmve  itnovm*   froa  the  tr^aaaaotions  and  eomreyninoes 
hy  and  hetiveen  the  r@e}>eotiTe  pmrties  with  referenoo  to  the  proMlaee 
j&nd  oonoerning  the  pre»ie«»9  hereiiibefore  deoorlhtdt  the  interoat  of 
the  plaintiff* **     Plaintiff  doea  not  at^te  one  faot  nhioh  indioftteo 
that  Heffei^Ka  ema  not  entirely  inmaoont  of  any  olalu  or  rlgut  of 
]»IftlBtlff  ahen  he  took  title  ^n  truatee*     It  laaintiff  haa  atated  a 
oauso  of  motion  againat  the  rea^ining  defendaata,  ho  atiXX  bta  it. 

$•  are  of  the  opinion  thi?t  the  appoal  la  entirely  without 
wmti%g  and  that  the  ;|iidg]neat  of  the  Oirouit  aoturt  of  Qook  dounty 
•hoitld  ho  and  it  la  afflrisod* 
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iB(«   ,IUSirXU£   OE^ia  £.    GULtlVA^    0SI.XVIMI0  fHS  OFIfiXOH  CF  THS  OOUHf • 
B«iurr  J.  Kai^tv  pttitloiMy*  byinga  this  «cppe«a.  fToa  iA 
ov^ty  •at«r«d  in  1>h#  Oir«ult  Ocm^  la  a  foireeXea^Tft  suit*  iviiier«iii 
t^«  oousrt  f(ma4  tli'^t  t^ld  petitleMr  waa  oet  •atitXtd  to  tli«  r«liff 
ptnfd  for  IB  bit  p«tltloB* 

Th«  «Tideno«  8liov0  tb^t  during  th«  year  1938*   AXb«rl  B* 
stelBdler*  r«spoad«at  isiBd  appoXIo*  harola*  t»«o%ae  ttie  ov^r  of  a 
aorlos  of  Botes  totaXing  f2k39000«00^  oxoouted  tojr  H«Brf  J«  Kiil«a» 
90titiouer  <^Bd  ^ppoXXm&t  herc«  and  his  trlfo,  nnd  osourod  a  trust  dsed 
OB  tlis  property  Xoeatsd  it  10X13-35  Soutfei  western  i^Tsaus*  Obisago* 
Xlliaols;  tbtt  la  tbs  Ssviag  of  1833  tbs  satirs  aots  Issas  had  sntt&rsd 
»Bd  rcaalasd  isapald  «uid  tli«  taar«a  »er«  dolla^sat  la  «   sua  of  apcrox* 
la»teXy  ^«000*00i  ttet  ma  agrteasat  w^s  sat«r«d  lata  by  ths  ^,>artlss 
ABd  tbolr  eouassX  wbiob  provldod  la  8abst%ao«  tb  t  <^teladXsr  ir«»8  to 
fortoXosa  bis  trust  d«od  nacS   %b  t  sabjset  to  tb«  approvaX  of  ths  eourt 
oao  l*«o  AXtboXr«  la  tbs  sapXoy  of  ^Xbort  StolodXor*  i^fts  to  bo 
appolattd  reeelTtr  to  «ot  vitbout  ooapaasat ioa«  aad  w&s  to  satsr  lato 
«  loass  for  tbs  proalsss  vltb  Hsary  miss  at  n.  reatal  of  @150  por 
•ontb,  tb*  t  btlng  tbs  agrsod  f<air  r%Xa«  for  tbs  oooupstloa  of  as  Id 
prsBlsss.     Ko  deftaso  mia  lBt9ri»os«d  to  tbo  eoapXslat  for  forooXosars* 
tbs  ngroeataat  fortbsr  »ms  tb'^t  at  aay  tlas  ivltbia  two  yosrs 
fraa  August  X,  X933,  Xalos  aigbt  remscmirs  bis  proporty  fro«  aad  oXsiur 
of  aXl  Xlsas  aad  oaoaabr^^uaees  by  tbo  payasat  of  SXS,000,eo  oasb  plus 


:,^ 


ttttt 


I'/ 


^*-<  O  •>       A    T   O  O  O     *  . 

>#ai    !»#«•   •#    •««   ftM    ^v  *5ll.*Uioq!'}fl 

l«q  out  !•  lA#a»T  »  <^  ^o*  »»««X  « 

«•!•  te«  ttrt  ttV«i««f  tiil  tiltfpM^t  trf»i«  ••UM  ,t««i   ,i  tMl»iM  Mtt 
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«tt«»yiii7*a  f««ii«  ooterk  e««tttj»  and  s\teh  otlier  addltlonatl  au>zuiTt 

vhloh  plaintiff  ol^t  adT^no*  fox  t«x#«  la  tii«  int«Tln«  with  Intffrast 

%t  0lx  |j#r  tt«at  p*T  annoa  fr<»»  eM  %ft«T  iluguist  1,  1933,     flui  •ptlMi 

graat^d  to  %Tam  »pp%XlMkt  Kal«»  wrm  tut%h«T  9eadltle&«d  upoa  bit  proapt 

a»d  faithful  i>«7foraMia««  \iad«r  th«  I«a««  to  bo  ipriMited  hla  hf  tb« 

rooolfor* 

f)M  OTldoaoo  furtlioir  alto90  thitt  foi^ooloouyt  pToooodlago 

novo  laotltutoAt  l«oo  Alt^ls  ftppoiat«d  reo«lv«r  aa^  tuo  «^««d  loaoo 

eatorttd  Into*  ftlX  purauaat  to  th«  ordoT  of  eouxt}  tkat  Ur»  XaIoo 

SMftld  roat  to  tho  roeolvot  foir  app^xlii^tftlr  oao  and  ono-htXf  yo^iro 

mad  tlstoa  iroat  lato  doftult;  tliftt  a  potltloa  w^9  fllod  oa  btlialf  of 

tlio  YoeelYOf  ttftOT  nfiproxla^toly  five  aontl^a*  r«at  Imd  aoeifttod  aad 
rc»%la«d  uapald«  oookiag  tht  lotutaoo  of  ».  writ  of  aoslotsaoo  mgalast 
ifr.  Inloot  tb'^t  mt  Mar.  Kaloo  ro<|uft»t  »  liOfrlaf  om  %h9  p«tltloa  mnn 
ooatlnuod  froai  tlao  to  tlno  %ad  i$«rlodlo  p»|r«»nt«  of  roat  ««7C  n&de 
%o  «  furlDiOr  laduoo^oat  for  tbo  oontlauaaeooj  that  la  August,  19359 
oa  &  eoatlaued  liestirlag  oa  the  r«e«lT«7*B  ^etltloa  Mr.  Kaloo  aad  hlo 
ooiiaool  mdirlaod  tho  eoi^rt  tH^t  Itirther  ptrforaianoo  uador  tho  leaso  was 
lapootlhlo  ^md  atlod  to  faoiito  the  -proailaosj  th^t  aa  ord«r  m^9  oatorod 
f#t  tho  loonmaoo  of  m  writ  of  «9al«titaoe«  to  ho  tffootlvo  aoptoahor  3, 

Tho  OTldoaoo  f^rth#r  show*  thitt  after  tho  sorrleo  of  the 
writ  of  tsolotimooy  m*  Kaleo  rowpoaod  atgotl^tlsaa  for  oontiimod 
ooouj^atloB  of  th«  prottlooo  aad  It  w%«  afteod  hotwcoa  potltloaor  &ad 
appolloo  with  ooaooat  of  tho  ©owrt  thst  ho  was  to  pny  175  por  ooath 
througjiottt  tho  roifialiiior  of  tho  rooolrorohl]^;  th«t  mftor  aahlng  oao 
pafttoat  ho  itllod  aad  rofased  to  a«l»  o^  further  pftyaontoj  th'it  tho 
period  of  redeaptloa  expired  ©a  f«hra?srf  M,  19W,  oad  oa  Fehraarr  5^, 
1.936,  he  filed  the  petit loa  whioh  la  oow  before  ue  in  thla  oauoo,  the 
eahetftttoe  of  ehloh  he  ellegee  ee  follows s 

Thftt  he  borrewed  $30 •000*00  fro«  oofflpliUaantj  that  la 
eddltloa  to  the       li^preireaeats  oa  the  prealoee  he  la«t«tll«d  equlpaoat 
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rrit»it  tjtorf'  iiw  tm»  •m  x^»tmi%o  9di  o? 

»lkitt.  ft-iwi  »«rx  W  •tflMniiq'  :«Al»l«fm :  ImR'S  •(b4^  9>^  «fia^  «mil  ib««iai9Ao0 
mtfA  At  »j^i  \nwfmmmitim9  lUt  t^t  tM^mwu^i  t^^'- 
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fv  the  f«p»lv  of  ifcutoaobil«t«  aaA  until  tli*  Utter  part  of  tlio  xo«r 
I9a8«  onjojrod  «  prooptrous  l>u8iB*«t}  th^st  during  tho  >«ftr  1938  thero 
ooourrod  hb  lndviitrl>il  and  eooaoodo  ufdio^Tal  la  tho  form  of  flight 
•f  orodlt«  ooUapoo  of  liftBlUing  l&otltutloiui*  wldoopread  uikeBployooat* 
rootrlotlona  of  puriAaoos  1»oeau»o  of  groatly  rcduood  ot>rrenoy  And 
purohftolxiig  power;   th^t  durlsg  tho  yoar  19S0  tho  doprosaloa  had  not 
ftbatod  and  potltloatr  And  plaintiff  oonferred  with  roopoot  to  tko 
pfotoetlon  of  said  proportf;  thmt  It  tma  agreed  with  the  eonsent  of 
defendant  that  plaintiff  should  hulld  Xlwlng  <|uart«r«  for  hlaeeXf  and 
faidly  In  s%ld  garage  hvlldlng*  i^leh  wae  done;   that  plaintiff  suggested 
tluit  there  helng  an  unpaid  b^Xanoe  ef  HtOO  on  a  junior  sertgaft 
trust  deed  on  the  prenleee  that  a  friendly  foreelesure  suit  be 
Instituted  and  defendant  gave  to  petitioner  a  letter  aanlng  the  fis^ooo 
figure  for  puroh^se  %nd  did  not  Interpose  asgr  defense  and  did  not 
appenr  at  the  hearing  la  the  trial  oourt}  th^t  during  the  atones  of 
April  and  May,  IdSSg  petitioner  and  appellee  further  oenferred  rospeet- 
lug  the  llTlng  garters  and  alterations  were  «ade  at  an  expense  of  aboui 
1900  whloh  petitioner  paid;  th<»t  on  lehruary  tl,  lt3d«  with  the  a»eter*i 
dood  lapeading  and  the  period  of  redOKption  ooaing  to  a  termination, 
plaintiff  beoaae  noneoaaittal  and  aloof  and  "plaintiff  hae  anneiinoed 
that  ho  will  Insist  upon  possession  of  the  premiees  and  will  dispossess 
petitioner  of  his  buslneea  and  petitioner's  fanlly  of  their  llriag 
garters}  th?5t  petitioner  further  st-.tes  thst  the  law  and  the  courts 
take  eognlxanoe  of  the  sforos'^ld  flaanelal  depression  %nd  th^t  the 
Ooagress  has  by  warious  enaotieents  sought  to  allewlste  the  tj^Buaer^ble 
Inetiuitles  and  Ineoualitiss  and  soelal  injustloes  ooo^sioned  by  the 
unfor«s«en  upset  of  ths  eeonovie  etrueture  of  the  imtion,  and  aaMg 
the  wsrlous  ensAtseats  it  has  p»o«»lg«ted  a  law  as  part  of  the 
banhruptey  aot,  haown  as  ieotioa  74B«  enabling  a  debtor  oonfreated 
with  foreolosure  and  loss  of  his  property  during  the  flight  of  the 
real  est^^te  aarhet,  to  defer  his  obligations^  that  said  aeamire  was 


u 

i'iirfi.    *-«-tt*    4i*'>  -Tfiiq; 


toa  hit  *««  •ts«t*l>  ^«  M««Y«t«l  ton  bil^  tamt  nt^itdiftm  to)  AVlQlt 

^•it«£(l«nriif  *  9t  ^A9«*  «#ll!((MJ^«ir  te  »«lif<N^j  »af  tuns  yiJibiOKittl  iMH 


«»w  trim  iM«if«»lI 


A«l 


9  «••!  IMM  •«tfl»«X<»tttot  i<il« 


4 

ft^allfibl*  to  p«tltioiMir  la  hit  pr«ttetlon«  but  th>^t  p«titlon*r  foyb««r 
to  sTail  hlMMftlf  of  atlA  boAlgn  Xogioliitloft  la  ▼!•«  of  plaintiff •• 
ttBdOYtffkliig  to  afford  a  fm»€j  to  potitlonor  In  llou  tlior«of;  %1I  of 
idilOh  pX&lntlff  ttoir  oooko  to  vlol%to  to  tho  g7«ftt  looa  of  potltlonor* 
Potltlonor  theroforo  pmyo  «a  followo: 

*(a)     Thftt  tb«  doer««  htrtln  bo  Tinofttod  and  «ot  nsldo, 
mk  t^o  ground  of  f  rmid; 

(b)     Tb»t  pis  tat  Iff  bo  enjoinod  bjr  the  ordor  of  thio 
oourt  froit  obtaining  n  ll»<stor*»  Dood  to  tbo  oald  premi»e»; 

(o)     Tbat  3  deoroe  in  tbo  miture  of  opoolfio  pOTforaanoo 
bo  ont«rod«  ooapolllng  plulntlff  to  porfora  th«  ngrooneato  ond 
undoxtaklngo  a«  bf  bin  plodgo4} 

(d)    fbftt  he-gringo  horolB  obtll  be  roopoaod  %ad  potltiooor 
bo  pomittod  to  latorpooo  nio  dtfoaoo*  or  to  prooood  to  hit  r«aodr 
tmdor  tbo  Imm  offordiiig  saoi^  la  this  eourt*  or  la  the  oourtt  of 
tbo  ealtod  Statot,  un4«»  Sootloa  f*  of  tbe  bsaJkruptoy  aotj 

(o)     That  said  reaodloo  bo  amde  open  to  potitioaer,  eltbor 
o\i«iaI»tlvoly  or  la  tbo  oltoritotiTO(  it  being  tbo  latontloa  of 
fotltloaor^  to  do  equity  oad  bo  dooo  borobr  offer  and  toadoy  to 
m  oufib  suao  at  tbo  oourt  m»r  flad  to  bo  equltiiblo;  ABd  to  do  017 
OBd  all  things  required  ©f  petit ieaor; 

And  th^t  potitloaor  wny  havo  ouob  furtber  reawdjr  ae  to 
tbo  oourt  oojr  aeeo  aoooasairy  sad  0(|uit>iblo«* 

Aa  aaooor  oao  filed  to  o^ld  petitloa  donjing  tbo  faiogotloao 
of  ftoto  ooataiaed  tberein  %ad  stated  tbs»t  during  tbo  aoagbi  of  August « 
ItSS,  after  o  full  ftBd  Oimploto  heorlag  before  the  court,  the  petitioae 
adflsod  the  oourt  tbat  bo  wao  unable  to  pay  tbo  reat  sad  %ekod  tbmt  bo 
bo  glYoa  1  reasoamblo  o)»portualty  to  iioto*  ilieroii]»oit  aa  order  m%» 
eatered  by  the  oourt,  gr^atlag  to  I*eo  Utbols,  reool^er  t  writ  of 
aosiotjiaeo  to  be  la  sued  September  3,  193S* 

Tbo  imawer  farther  doaiea  tbat  any  lajuotloo  waa  done  to 
dofeadaat  aa  be  had  baoa  given  a  full  opportuaity  to  rodooa  tbo 
property,  la  foreoloauro  wbiob  bo  failed  to  do* 

fbo  laaater  fouad  tbat  tbo  fOl^g^tloaa  set  fortb  la  tbo 
potltloa  »ore  not  true  aad  tbnt  too  equitioo  oero  witb  tbo  appoiioo, 
ableb  report  waa  %fflraod  by  the  oourt* 

Itetovor  agvoeaieat  exUted  botweea  the  part  lea  her«ia  relatlTc 
to  the  foreoloeure  of  the  property  wta  eoat««laod  la  the  lottera  of 
Auguot  IT,  1933  aad  aepteaber  Ji«,  1933,  together  with  tbo  loaoo 


••'.■•MB 

fri^t  ftiA-'^ff  f-.i^^' :  •'f.f  j»^?»»*»<r  M*«ix#  iamnmeii*  t^wtirfv 
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• 

a^OdapAiiriBC  th«  »«tiii».     0mfortua«t*lyt  ftpp«Xlftnt  iM.a  not  «««a  fit 

to  «li«tr%ot  t]i«a«  do«untiit«  iti»l  argut*  tb«  ««Jit  «•  tltouglk  tkty  a?* 

»oiMixl«tefit« 

w«  )iaT«  i^im  ov«?  tli«  <«ib8traot  niMl  briefs  ytry  e^. re  fully , 

)»at  f&ll  to  flad  ii^tr«  any  la;)ustlo#  hn*  been  don*  to  petit lonor*     X« 

owaod  ttie  pr«al8«a  on  tritilob  tb«r«  «»<!«  a    ;SOfOO0«00  murtgng*  and  nftov 

Mgotlatloas  witb  %p|>«il«ft  tl»«  liitt«x  agrnedi  to  t«ke  |ie«ODO»O0  Im 

••ttloaont  and  foxtHtr  agtood  to  lot  bim  roturfi  Into  tb«  pr«tatl««t  If 

bo  pftid  tb«  r«Bt*     Tborc  vns  st  ooo-ond  »OTtgiaiO  on  tno  pr««l«eo  and 

a^ppolloo  dooired  to  9lmT  tbo  tltlo  tind  ooJoaMOMWd  f07«9loture  pvooood^ 

lag*  wltb  tbo  oonftent  of  tbt  appollant*  wblob  tb«  Ifttter  now  r«f«ro 

to  %o  o  *f7ioiidly  foroolosiira  mnd  raotlTerablp";  tii%t  a  rooolTor  waa      I 

apfolntod  to  oolloet  tbo  ineoiM.     A  dooroe  of  forooloatiro  wna  antor«d« 

%  a%l.o  bad  and  tbo  |>iropa.rty  puirobitaod  on  bebi»lf  of  tb«  plaintiff. 

On  tbo  day  boforo  tbo  jpoxiod  of  redenptioa  eirpirod  this  potitlon  wma 

fllod  on  bobalf  of  appoUmnt.  sMstking  rttbor  indoflnita  obtrgoa  oblob 

mt^  not  au|^pQft«d  by  any  AVldenoe  nor  do  aubb  i^nrgoa  abow  tbat 

potitlonor  b^t  boan  iRTongfulXy  Inilurad  07  daniod  any  aqultlaa  tbut  ho 

ia  oatitlod  to  raoalvo* 

fba  aiibatanoa  of  the  rallaf  aikad  la  tb%t  tba  noirtgrngo  bo  aat 
&m%A»  m&  tbi^t  tbo  potltlonar  bo  pa^lttod  to  fllo  »  pttitloa  la  banlf 
?pft«y  la  tbe  llnitod  St^itta  @oii7t  m  pro^ldod  by  aaotion  74B  but  no 
offav  la  8»do  to  pay  tbo  Indobtedntaa  tb^it  la  diso  and  owing  to  i>X%i»*> 
tiff.     Appolloo  m»  apparantly  willing  to  tako  50  poip  ooat  of  tbo  walno 
of  bia  aortgago  notea  and  aat t la  fov  fl5«oao,00  lAat«ad  of  tbo  original 
IS© ,000. 00  vidtio  and  potltlonor  agrood  to  tbla,  but  fallod  to  kaap  bia 
ftgtooatont  to  pay  tbo  prinolpal  and  Intorast,  or  tba  taxaa«  or  tba 
roatal  for  tbo  uao  mod  oooupanoy  of  tbe  building  all  of  idilob  aaoaalo  U 
ttoagr  tbo«a»«s«d8  of  doilara  w-nd  wblob  ».ro  dua  (Mid  unpaid* 

518  aro  of  tbo  ofKlnlon  tb«t  tbo  Olroult  Court  waa  oorraot  In 
ita  dooiiion  %nd  tbo  ordov  of  tb?»t  ©ou»t  la  baroby  affiraod* 

onmn  Awnrnmn. 
«  F.J.  mo  %i.LU^  J.  ooideR. 
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msAymi^Ti  ms  opxhioit  os  Tm  court < 


In  the  annual  appropriation  ordinance  for  the  year  1931 
the  city  cotmcil  of  Chicago  appropriated  for  the  position  of 
senior  olerk  then  oocupied  Tjy  plaintiff,  Vineent  G»  Oallashan, 
the  staa  of  $2,120  per  annum.  Due  to  the  retrenchment  policy 
employed  hy  the  city  officials,  Callaghan  mis  laid  off  -ugust  14 » 
1031*  He  thereupon  filed  a  Btiit  In  ascumpsit  in  t)je  municipal 
court  seeking  to  recover  |800.74,  his  salary  for  the  period  from 
Amgust  14,  1931,  to  Decemher  31,  1931,  the  end  of  the  calendar 
and  fisoal  year.  The  court  sustained  the  city<s  motion  to  strike 
plaintiff* s  statement  of  claim,  dismissed  the  action  and  entered 
judffaent  against  Caliaghan  for  costs.  This  appeal  followed. 

In  cause  No.  39439,  which  is  consolidated  with  Ho.  39438 
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on  app««ly  Jolsi  U*  Murphy  "broiight  a  like  aotion  againet  the  eltjr 
in  the  sum  of  $!> 708*53  for  salaxy  olaimed  to  "be  due  Mm  imder  an 
appropriation  "by  the  city  council  for  the  position  of  Bureau  Chief 
of  InspeotitftSerriooy  at  $4f600  per  annuja»  for  the  period  from 
August  17 »  1931}   the  date   on  which  he  contends  he  vas  illegally 
laid  off  y  to  Becealier  31|  1931*     v.lth  the  exception  of  the  title 
and  duties  of  employsMnt  and  the  ajnounts  appropriated  for   the 
respeotlTe  positions^  laoth  aotlons  are  similar^     Tbe  court  likens* 
sustained  the  city* a  aeticm  to  strike  Kurphy*s  statesient  of  claim* 
dismissed  the  action  and  entered  judgment  against  plaintiff  for 
costs »  frcm  whioh  Murphy  also  appealed* 

Hm  8tateB«Sit8  of  olaiB  filed  hy  the  respective  plaintiffs 
set  forth  the  existence  and  creation  of  the  City  of  Chicago  as  a 
mualcipal  corporatio&t  the  estahlishment  of   the  cItII  serrice 
cosmiiseicm  end  the  ftdeptloii  of  rules  and  regulations  therefor* 
the  oreatlon  of  tbe  respeotire  positlmis  of  Vincent  a*  Callaghany 
as  senior  clerk >  and  John  M*  Murphy*  as  Btareau  OMef  of  Inspection 
Service t  and  the  qualifsrlng  of  "both  plaintiffs  through  exeAination 
and  certification  as  oItII  serrioe  esoployees   to  their  respectiro 
positions.     As  to  Callaghaa  it  is  alleged  that  he  continued  in  the 
position  until  August  14*  1931*  and  as  to  Murphy  the  date  is  fixed 
as  August  17*  1931*     It  is  alleged  that  the  city  oouBcil  appro-* 
priated  for  Taoth  of  said  positions  f«e  the  calendar  year  1931  their 
reBpectire  salaries*   that  the  appropriation  ordinalw*  wo.^  not  amended 
at  any  timop  and  that  la  and  "by  tlxe  appropriation  the  council  oreatted 
these  positions  for  the  calendar  year  1931}   that  oa  t]»  dates  named 
plaintiffs  irers  laid  off  from  their  positions  Ifey  their  respectlTe  de- 
partment heads,  the  reason  assigned  "being  that  their  positions  had 
fen  aholished  toy  the  city  counoil  on  recommendation  of  the  depart- 
ment headsi  that  the  positions  of  plaintiffs,  baring  heen  properly 
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created  and  appropriation  made  therefor  Tsy  the  oity  council  as 
provided  for  in  the  statutes,   the  city  council  ifts  withoat  authority 
or  ^mrrant  of  law  to  aliolish  then  and  that  they  were  entitled  to  h« 
retained  in  their  poeitiona  for  the  entire  period  of  the  calendar 
year  1931.     Plaintiffs  allege  that  they  were  at  all  times  ready 
and  willing  to  perform  the  duties  of  their  positions  from  the 
dates  of  their  layoffs  to  DeoesS^er  31f  1931»  hut   that  the  oity 
refused  to  permit  thsm  to  do  so  frjoid  to  pay  their  oompen^ation} 
that  the  appropriations  reme^in  uner^qpended  and  on  hand  im  posseseleB 
of  defendant »  and  they  ask  judgmentB  in  the  respective  amounts  claimsd^ 

The  motions  of   the  citx  to  strike  the  statements  •f  claim 
are  BUhstantially  the  same  in  both  oases  and  specify  the  following 
grounds  t 

%•     That  plaintiffs  are  gtdlty  of  laches » 

2*     That  plaintiffs  eeek  to  recover  salary»  vdthout  flret 

having  estahlished  their  legal  right   to  the  positions* 

3»     That  the  statements  of  claim  do  not  show  a  elear  rl^t 
to  relief* 

4«     That  the  allegations  "by  which  it  is  claimed  that  the 
appropriation  of  the  city  council  created  the  positions  of  plain- 
tiffs for  the  calendar  year  1931  constitute  an  errcneoue  conclusion* 

Q»     That  the  statements  of  claim  failed  to  show  that  plain- 
tiffs rendered  eervices  to  the  City  for  the  period  in  questloa* 

6k     Shat  plain -if fs  have  not  shown  hy  their  statements  of 
claim  that  the  salaries  have  not  heen  paid  to  other  employees  dvirlng 
the  period  for  which  they  sue* 

7»     That  no  showinc  is  M»de  that  the  appropriation  has  not 
lapsed* 

8*     That  the  statements  of  claim  l^ore  the  fact  ch£>.t  a 
department  head  has  the  authority  to  reduce  the  force  in  his  de- 
partment whenever  it  becomes  necessary »   through  lack  ol  v;oxk  or 
funds,   or  for   other  cause,  and  that  it  ie  discretionary  with  him 
to  leave  positione  vacant  in  the  interest  of  economy  whery   the 
noTO-filling  of  such  vacancies  does  not  unreaeonahly  impair  the 
service   of  the  department  or  the  safety  of   the  public* 

Various  pointts  are  ur^d  hy  plaintiffs  as  grouad  for  r©-^ 

versali  Irot  the  principal  question  involved  Is  whether  they  may 

sue  in  aBsiaBpelt  for  salaries  claimed  to  be  due  them  under   the 
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oiroumetanees  alleged  in  their  statements  of  olaia»  "^thout  first 

showing  the  legal  existence  of  their  respectiTO  positions  and  their 

right  to  hold  said  positions  and  reoeire  the  emoluEaents  thereof* 

Seo*  29 »  par*  714*   of  the  Civil  Gerrioe  A.«t  (ohap*  24 » 

Illinois  State  Bar  Stats •)   1935 f  p«  502)  proTidest 

"Ho  accounting  or  auditing  officer  shall  allow  the  clain 
of  any  public  officer  for  serricss  of  any  deputy  or  other  person 
employed  in  the  public  serrioe  ia  yiolation  of  the  provisions  of 
this  Aet*" 

Sec*  31>  par*  7l6y   of   the  same  act  provides   (p.  502} i 

"So  comptroller  or  other  auditing  officer  of  a  city  which 
has  adopted  this  Act  shall  approve  the  payaient  of »  or  be  in  any 
Banner  concerned  in  paying  any  salary  or  wages   to  any  person  for 
Berrices  as  an  officer  or  employee  of  such  city»  unless  such  person 
is  occuipying  an  off iee   or  place  of  employnent  acocrding  to  tha  " 
provisions  of  law  and  is  entitled  to  payment  ^eref or"."     (Italics 
ours*! 

Sec*  32 »  par*  717 »  provid«6   (p*  502): 

"Uo  paymaster »  treasurer!   or  other  officer  or  agjent  of  a 
city  which  has  adopted  this  Act  shall  wilfully  pay,  or  "be  in  any 
manner  concerned  in  paying  any  persGO,  any  salary  or  wages  for 
services  as  an  officer  or  employee  of  such  city>  unless  such 
person  is   oocvipying  an  office   or  place   of  employment,  according 
to   the  provisions'  of  law  and  is  entitled  to'payment  therefor*" 
(italics  ours  * } 

It  thus  appears  from  the  fore  groins  sections   of   the  Civil  Service  Aet 
that  the  dishursing  officers  of  the  city  have  no  authority,  and  in 
fact  it  would  be  a  violatiow  of  their  oaths  of  office  to  pay  plain- 
tiffs before  a  legal  determination  of  their  rig^t  to  the  positions* 
The  question  of  whether  such  rights  can  he  adjudicated  ia  an  assxaapsit 
stdt  has  frequently  been  ccaisidered  by  the  ooarts  of  this  state* 
la  Bui  lis  V*  Pity  of  Chi  page »  235  111*  472,  plaintiff,  a 
police  patrolman  who  was  suspended  by  the  chief   of  police  pursuant 
to  charges  lodged  against  him  with  the  civil  service  commissioaf 
demanded  the  salary  of  his  position  during  the  suspension  period* 
Before  starting  suit  for  salary  he  had  successfully  prosecuted 
certiorari  proceedings  and  secured  reinstatement.     In  discussing 

the  claim  for  salary,   the  court  ssi  d  (p.  474): 
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"The  appellee  "by  Mb  suit  wae  demanding  the  salary  of 
the  office   of  police  patrolman,  and  it  was  therefore  inotuabent 
on  him  to  show  the  legal  existence  of   the  office  and  his  legal 
right   to  hold  it.     (stptt  ▼*  City  of  Ohica^^o,  205  111*  281| 


People  T.  City  of  Chicago g   210  id.  479i  ttoMelll  v.  City  of 
cEgago,  212  id.leT}     Uo(m  Y;  Mayog.,   214  id,  40|  KenneaL ly  r. 
City  of  Ghicggiw  220  idTUb*)* 


la  ^^tott  T.  City  of  Chioai^e,  205  111.  281,  oited  in  tht 
BolllB  ease,  su£rat  mandamus  proceedings  were  instituted  to  compel 
reinstatement  of  relator* s  name  on  the  police  payrolls  of  the  city 
"to  the  end  that  petitioner  might  draw  the  pay  of  a  police  patrol- 
man***    In  discussing  the  question  under  consideration  the  court 
said   (p*   236)1 

"According  to  appellant»9  own  contention,   the  main  purpose 
of  hie  applioation  for  the  urit  is  to  entitle  him  to  receiye  or 
enforce  the  payment  of  his  oompensation*" 

It  miB  then  held  that  in  order  to  reoorer  compensation  it  %ls  nece* 

seary  to  allege  and  prove  plaintiff* a  ri^t  to  the  office  and  alnao 

he  failed  to  do  so  jud^ent  entered  in  faror  of  the  city  was  affirmed, 

following  the  Stot^  case  a  zsandamus  proceeding  was  instituted 

*»  -PeeDle  ▼•  City  ef  Chicago,  210  Ill»  479,  by  which  it  was  sought  \9 

compel  the  city  to  pay  salary  to  petitioner*     It  v&b  there  said 

(p.  431): 

<*As  appellant  is  demanding  the  coorpensatian  or  salary  of 
an  alleged  office  and  aa  an  officer,  he  must  show  not  only  the 
legal  existence  of   the  office »  but  his  dear  legal  ri^^t  to  hold 

the  same  and  to  receire  the  emoltuaents  thereof,   to  entitle  him 
to  the  writ  prayed.* 

Subsequently,  in  People  t*  Ooff  in>  282  111*  59© »  a  mandamus 

proceeding  was  brought  for  reinstatement  of  petitioner  and  payment 

of  salary*     Upon  the  question  here  involved  the  court  ©aid   (p.  613): 

•»***  the  main  question  involyad  was   the  right  of   the  re- 
lator to  be   recstored   to  the  position  in  question,  and   the  order  re- 
storing him  carried  vdth  it   the  right  to  the  salary  or  oompencsation 
attached  to  such  position  ****" 

^»  ^aTJs  T*  City  of  Itount  Vernon,  271  111.  App*  565 1  plain- 
tiff obtained  judgment  againet  the  city  of  Mount  Vernon  on  hie  suit 
in  assumpsit   to  reeover  salary  as  a  policeman*     He  was  appointed  a 
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poUoenan  In  Ma>',  19S1,  gave  Tsond,  took  the  oath  of  office  and 
TOB  paid  for  the  period   to  Hoveniber  IG,  1931,     Shortly  prior  to 
the  la^it  mentioned  dete  the  city  council  e.dopted  a  resolution 
directing  the  mayor  to  drop  a  nuBrt)or  of  employees,  including  two 
policemen,  IsecauBe   of  inability  of   the  city  to  pay  them.     The  mayor 
discharged  plaintiff  »■  of  llovetttoer  15  and   dellrered  to  the  city  clerk 
a  vnritten  statement  of  hie  action,   firing  as  hie  reason  the  lack  of 
city  funds  to  pay  those  reaored.     Plaintiff  did  not  appeal  to  the 
city  council  nor  did  he  take  any  atepo  to  assert  a  further  right  to 
the  poaition.     neither  did  be  serTa  as  policeiaan  after  iiovea&er  15, 
1931.     Upon  trial  plaintiff  argued  that  Tjy  the  ordinanoe  of  tha  city 
he  M»as  the  holder  of  a  city  office  as  distinguiohed  from  an  eicployeep 
so  that  he  held  for  a  term  of  two  years j     that  no  pover  to  remore  him 
existed  in  the  mayor  except  for  misccnduct  and  that  since  he  waB  not 
charged  fiith  misctniduat  his  reaoTal  was  a  nullity,  entitling  him  to 
sue  in , assumpsit  for  salary  aocruittg  for  the  term  of  his  office  and 
the  emoluments  thereof*     The  court  hold,  hoAimrer,   that  his  removal 
hy  the  mayor  could  not  190  treated  as  a  nullity}   i;hat  he  had  the  right 
to  apply  to  th®  city  council  for  restoration  to  hie  offloe;  that  ho 
could  have  proceeded  to  establish  hie  right  to  hold  the  off  ice  f    that 
hie  removg,!  and  the  reason  for  it  vas  shoYfn  hy  publie  records  |  hut  that 
he  did  nothing.     The  court  said  that  he  w&a  rocndred  to  establish  hio 
right  to  the  office   ""by  litigation  or  othensiss,"  before  he  could  re- 
cover salary,  citing  City  of  Chlcaf-Q  v.  People  ex  rel^^C^g^L  ^10  111» 
84}     qersch  t.  City  of  Ghioa^^Q,  192  Ill»  App*  190;     ^hela,  v.  MoCa-rty^ 

196  111*  />P?«  493 • 

In  Oerpch  v.  Oitv  of  CMoagto,  192  111.  APP*  190,  cited  in 
SaTJB  V.  City  of  Kouat  Vsmon,   gup  raj,  the  court  said  (p»  192)  t 

"That  an  officer  of  the  police  force  wrongf^ly' discharged 
cannot  recover  his  pay  accruing,  as  he  claims,  after  his  dischaxgOs, 
^hile  he  »GtandE  discharged,*  but  must  first  secure  his  reinstate- 
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ment  by  appropriate  litigation  or  other vd so »  is  a  proposi;;ion 
directly  lairl  dov;n  ty  our  :>Tiprsme  lourt  in  Jity  of  Ghicaro  r. 
?»ople  ex  rel.   tar  ay*  210  111.  04,*  "*T"    '^ 

In  the  gray  case   (210  111,  84)   the  oouri  characterized  tl« 

petition  there  filed  as  ohnoxious  to  a  demurrer  hecsuso  it  sought 

two  kinds  of  relief  p   one  of  which  must  be  obtained  "before  there  could 

"be  a  olear  legal  right   to  the  other,  and  said   (p«  89 )i 

"Relator  stood  discharged  from  the  police  force  of  the  City 
of  Chlcaco.     Uatil  he  ^raa  rolnetated,  and  his  name  restored   uo  tho 
roll  he  wao  not,  under  any  circumstances,  entitled  to  maintain 
laandaiaus  requiring  the  city  or  its  officers  to  pay  him#     If  tho 
facte  averred  by  the  petition  are   true,  relator  was   entitled  to  be 
reinstated,  and   ;he  question  of  Mb  rij^ht   to  the  salary  could  then 
be  litigated}  but  it  is  aenifCL't  that  a  reinstatement  must  precede 
any  attempt  to  collect  the  salary  Tby  mandamuB . " 

Prom  the  fore>joiBg  decision  it  seeima  to  be  the  settled  rule  in 
this  state   that  reinstatement  to  office  by  xoandaanuE  or  otherwise  is  a 
eondition  precedent  to  a  suit  for  salary^  and  until  the  legal  existence 
of  the  office  and  the  ri^t  of  plaintiffs  to  hold  the  same  and  to  r*. 
ceire  the  emoluments  thereof  are  established   through  proper  legal  pro- 
ceedings asEumpsit  will  not  lie* 

Since  the  Tarious  other  points  urged  by  plaintiffs  do  not  re- 
lieve them  frem  the  necessity  of  first  being  reinstated  it  will  serve 
no  useful  purpose  to  discuss  them*     Wo  are  of  the  opinion  thet  the 
court  properly  suetaJaed  tlie  city»B  motion  to  strike  the  statements  cf 
claim  in  "both  of  these  cases •     Kie  JudgiimitB  of  the  mui^cipal  court 

are  affimed* 
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SI6IS  L#  ROBSRTS,  adminxst 
of  the  estate  of  Harold  M* 
deceased f 


T. 


W8Bm  JAIC^   (AjEmette)  OALIJOWAYy 

Appellee^ 


''**<^.. 


)   \  APimi.  l^GK  S0I>SRZOR 
^       \otm|,  COOK  GOMSTf* 


^9  2  I  A,  63  8' 


Harold  M*  Ro"bert8  was  killed  in  an  automoTDile  accident  oa" 
the  outskirts  of  Park  Eldge»  Illinois^  March  13»  19344     His  widow^ 
iSlele  L*  Holaertso  as  administratrix  of  the  estate  and  on  behalf  of 
Ms  next  of  kin^  brought  @Ji  acticm  tmder  the  Injuries  act  to  re- 
cover damages  of  llOyOOO*     In  count  one  of  the  complaint  she 
charged  that   the  defendant's  negligence  in  the  operation  of  her 
automobile  was   the  proximate  oause  of  the  aeoidenti   that  defend- 
ant violated  the  statute  which  provides   that  no  driver  of  a  motor 
vehicle  shall  suddenly  turn  without  signalling  with  outstretched 
arm  to  those  following  closely  in  the  reari  and  that  she  also  vio- 
lated the  ordinance  of  Park  Ridge  providing  that  no  driver  of  a 
motor  veMole  should  suddenly  turn  v/lthout  giving  suitable  signal. 
Ooxmt  two  of   the  complaint  charged  valllful  and  wanton  misconduct. 
Defendant's  answer  was  in  the  nature  of  a  general  denial.     On 
motion  of  defendant,  and  over  plaintiff's   objection,   the  court 
withdrew  the  willful  and  wanton  counii  from  the  jury,  leaving  only 
the  charge  of  negligence.     The  Jury  returned  a  verdict  of  not 
guilty  under   the  negligence  count,  and  after  overruling  motions 
fme  »  new  tri^l  and  in  arrest  of  judgment  the  court  entered  judg- 
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VD»ut  on  the  rerdlet*  and  this  appeal  follovred* 

The  essential  facts  disclose  that  the  accident  occurred 
en  the  Horthwest  highway  within  the  city  limits,  "but  ahout  a  mile 
northeast  of  the  Tausiness  distriet  of  the  city  of  Park  Ridge* 
Ifforthwest  hi^way  at  the  place  in  question  runs  northwest  and 
southeast  and  is  pared  as  a  forty  foot  concrete  roadway^   divided 
into  four  traffic  lanes,     ahortly  after  noon  on  the  day  in  queBtion 
Roherts  had  driven  hie  Oherrolet  4-door  1930  model  sedan  to  the 
Maine  Township  High  3chool»  alaout  two  and  one-half  miles  Northwest 
of  Park  Ridge,  v?here  he  picked  up  his  son,  Pred  Koherts,   and  two 
other  high  school  students  named  Henry  Auer  and  William  Vedel,  Jr» 
They  then  started  for  Park  BAd|pi,   deeeased  lieiAg  at   the  wheel>  his 
son  Pred  he  side  him  in  the  front  seat,  and  the  two  other  hoys  in 
the  rear.     They  drora  south  oa  Potter  road   to  the  northwest  Highway 
and  then  ttimed  southeast,   travelling  in  the  inner  traffic  lane  for 
some  distanoe*     Defendant  was  driving  her  oar  along  the  inner  lane 
ef  the  Hovthwest  highway,  and  in  the  same  directiono  at  the  rate 
of  approximately  15   to  20  miles  an  hour,   quite  seme  distance  ahead 
•f  Roherts*    car.     as  the  two  automohiles  approached  the  site  of  the 
accident,  defendant  ohserved  Roherts*   car  through  her  rear  view 
mirror  ahout  one  hlook  to  the  rear*     Shortly  thereafter,  when 
deceased's  car  was   still  one-half  or  three-quarters  of  a  hlook 
"behind  defendant's  car,  Roberts  crossed   over   to  the  curb,    or   outer 
lane,  and,  according  to   the  testimony  of  Ms   son,  Pred,  was  proceod- 
Ing  in   thp.t  lane  at  approximately  40  miles  an  hour.     He  was  rapidly 
approaching  defendroxt's  car  and   evidently  intended   to  pass  her  on 
the  right,  hut   Just  before  he  was  ahout   to  pass,   def endai  t    turned 
lato  the  curb,   or  outer  lane.     Hoherts  jancied  on  the  brakes,   skidded 
off   the  concrete  pavement   onto  the  soft  dirt   shouldor  to  the   ri^t 
•f  tho  road  and   struck  a  telephone   or   telegraph  pole,   incurring 
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the  Boft  dirty   turning  sidewiee  in  a  southerly  direction  and  craehed 
into  one  of  eaid  telephone  poles »  with  euoh  foroe  and  effect  that 
the  entire  left  side  of  deceased's  automobile  was  instantly  crushed 
inward  thereby  maiming  and  mangling  deceaoed'*  and  killing  him» 

The  principal  ground  urged  for  reversal  is  that  there  was 
alaimdant  evidence  to  sustain  the  issrillful  and  wanton  coimt  of  the  coa- 
plaint,  and  that  it  was  error  to  withdraw  this  count  frcm  the  Jury«» 
consideration.  Plaintiff  hases  her  oharge  of  isillfia  and  wanton  lais- 
oonduct  upon  the  contention  that  defendant,  although  she  could  and 
did  ohserve  the  position  of  So>erts«   car  through  her  rear  vi»w  mirror, 
nevertheless  suddenly  and  sharply  crossed  over  to  the  curt>  lane  in 
front  of  deceased* s  oar  without  any  signal  or  warning.     There  was  a 
conflict  in  the  evidence  upon  this  question  of  fact.     Defendant  testi- 
fied that  she  angled  over  to  the  right  gradually,   and  that  the  Roherts* 
oar  was  then  approximately  a  hlock  behind  her.     Fred  Roherts,  ^o  was 
sitting  in  the  front  seat  of  his  father's  oar,  testified  that  defend- 
ant was  only  25  or  30  feet  in  front  of  them  when  she  crossed  over 
suddenly,  without  any  mming.     Several  other  witnesses  testified  for 
plaintiff,  and  one  ifelson,  who  was  driving  an  automobile  in  the  oppo- 
site direction  some  distance  away,  testified  on  behalf  of  defendant 
as  to  the  approximate  speed  of  Roberts'   car.  On  oral  argument  plain- 
Uffs  ooimsel  argued  that  according  to  defendant's  own  testimony  sh?/ 
Roberts'  car  through  her  mirror,  and  that  turning  over  sharply  to  the 
rlfi^t,  without  signalling,  indicated  a  reckless  disregard  of  the  rights 

«f  those  riding  in  the  Boberts'   car,  and  constituted  willful  and  wanton 
misconduotf 

Y«  Ujlnois  Tenainal  an.^  319  ixi.  ssfi     -^wi    \     -^        owners ,   Igrow^ 
denoe  of  wiilF«i   ^^a  ^  t!  "^■^^/■^-^*  ^26,   331.)     v^ere  there  is  no  evi- 
willful  and  wanton  misconduct  in  the  record  the  court  shouid 
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so  instruot  the  Jury.     But  the  law  is  eqriB.lly  irell  settled  that 
if  there  is  in  the   record  oJiy  eridence  "from  T.'hioh,   if  it  stood 
alone*   the  jury  could,   'without  aotinf^  unreaeonaTsly  in  the  eye  «f 
the  law,'   find   that  all  the  material  averments  of   the  declaration 
haye  heen  proven,   then  the  cau^e  should  Toe  iiubmitted  to  the  Jury. 
***     To  hold   other v.lse  is  to  deny  the  plaintiff  the  right   of   trial 
by  Jury."     (Libhy,  McITeill  &  Liblay  v.  Oocik»   222  111.  210 »   213«) 
This  rule  applien   to  the  oharge  of  willful  and  -isanton  mi.'conduct 
as  well  ae   to  the  oharge  of   ordinary  negligence.     It  would  Tje  idl* 
to  c.rgue   that  there  la  no  evidence   to  support   the  charge  contained 
in  the  complaint,      '.hether  defends,nt  crossed   over  sharply  vhen  the 
Foherts  car  was   only  25  to  30  feet  "behind  her,   or  whether  she  angled 
over   to  the  right  gradually  when  the  car  Tirts  still  seme  distaaoe  in 
the  rear,  were  questions  to  "be    detenained  lay  the  Jury,   and  it  vi&b 
also  a  question  of  fact  for  the  Jury  to  determine  whether  or  not 
these  circuiRst«moes  constituted  willful  and  vsanton  misconduct   an 
the  part  of   defendant,     tfeider  the   evidence  adduced  "by  plaintiff 
her  counsel  ASfas  entitle*?   to  argue  to   the  Jury  the  question  of  will- 
fulness end  wantonness,   and  by  withdrawing  that  count  frc«i  the  con- 
sideration of   the  Jury  the  court  deprived  her  of  that  opportunity. 
Various   other  questiaas  are  raised  on  appeal,  hut  inaaiauch 
as  the  cause  will  have   to  "be  retried  we  consider  it  unneoesBaiTr  to     - 
discuss  them  and  refrain  as  muoh  as  possible  frcm  eoaamenting  on  the 
effect  of  the  evidence  introduced.     *«  are   of   the  opinion   that  upon 
the  state   of  the  record  plaintiff  was  entitled   to  rely  on  both  counts 
(tf  hOT  complaint  and  that  it  sras  error  for   the  court  to  vdthdraw  the 
willful  and  wanton  count  froa  the  Jury.     2he  Jud^jnont  of  the  r>uperior 
court  is   reversed  aud  the  cav^e  is  renemded  for  a  new  trial* 

SoH«lan  and  Siaiivan,  JJ«,  conour* 
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On  Jaauairy  6t  1937*  S'red  HoTadik  bad  jud^oent  la  the 
municipal  oourt  against  one  Jerry  Gregar  for  #lt322«     22x©cution 
issued  tliereon»  and  January  15»  1937»  AlTaert  J,  Horan»  "bailiff 
of  the  munioipal  oourt»  ssade  a  demand  on  said  Q!regar»  and  there- 
after, Fettruary  26,  1937 »  leried  upon  the  goods  and  chattels  la 
the  preifliseB  at  4001-03  Ogden  avenue,  Chioago.    I^roh  1,  1937, 
plaintiff  herein,  Mae  Gregar,  filed  her  trial  «df  right  of  property 
action,  olaiming  that  she  'ms  then  smd  erer  since  the  5th  day  of 
June,  1938,  had  heen  the  ovner  and  entitled  to  posses siea  of  the 
property  levied  upon*     The  hailiff  of  the  municipal  court  and  the 
original  judgment  creditor  filed  their  appearance  and  affidavit  of 
merits  denying  that  Mae  Gregar  was  the  owner  of  the  property  or 
that  she  vas  entitled  to  possession  thereof,  and  upeai  a  hearing  of 
the  issues  before  the  oourt  without  a  Jtiry  a  finding  was  made  in 
favor  of  plaintiff,  Mae  Qregar,  and  judgment  entered  accordingly* 
This  appeal  followed* 

The  tavern  and  restaurant  containing  the  chattels  in  question 
mus  formerly  owned  hy  Alois  Kostka*    Miay  22,  1935,  Alois  Kostka  and 
his  wife,  Bose  Kostla,  entered  into  an  agreeiwat  to  sell  the  premises 
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and  contents  to  Uae  Tohrallk  (the  present  plaintiff* b  maiden  name) 
for  the  stipulated  sum  of  $2»500»  the  purchaser  to  aesimie  a  uort^g* 
of  llfSOOf  making  the  total  purcha&e  prioe         $3»70p*    At  th»  tts« 
this  tranBaetiott  was  canaummated  Jerry  Gregar  isas  employed  la 
Koetka's  tarem  asslBting  at  the  "bar  ssxd  having  rarious  other  dutiee 
aesigaed  to  him*     Plaintiff  worked  there  as  a  ^nai trees*     Gregar  ^m.a 
theH  approximately  thirty»nine  yeare  of  age,  and  plaintiff  tw©nt3r- 
three.     Although  Mae  Vohralik  was  designated  as  purchaser  in  the 
Bales  contraoty  several  changess  and  interlineations  were  made     there- 
in hy  Gregar»  who  evidently  handled  the  transact ion.     Th&&e  changeB 
are  elio^m  on  tiie  face  of  the  contract  which  msas  received  in  evidenee 
and  were  approved  hy  Ogre^rt  as  indicated  hy  his  initials  on  th« 
margin  of  the  agreement.     The  tavern  changed  hands  the  early  part 
of  June,  1935.     May  25,  1935,  plaihtiff  gave  Kostka  a  check  for 
#2,500,  and  executed  a  chattel  mortgage  for  #1,200  representing  the 
"balance  of   the  purchase  price*     The  "bill  of  sale  from  Koatka  to 
Uae  Vohralik,  showing  a  consideration  of  t3,700,   dated  June  5,  1935|| 
as  well  as  the  chattel  mortgage  in  question,  were  introduced  in 
evidence. 

Plaintiff  testified  that  from  the   time  of   the  purchase  of 
the  restaurant  and  tavern  it  'was  conducted  under  the  name  of  (xregar^s 
restaurant*  although  she  did  not  heoome  the  wife  of  Gregar  until 
February  10,  1936.    All  the  details  of  the  transaotioo  were  handled 
Toy  Gregar  through  an  attorney* 

It  appears  from  the  evidenee  that  plaintiff  is  "by  professioii 
a  "ffaitresB  and  had  heen  so  engaged  for  alitout  two  years  hef ore  the 
purchase.     She  earned  approximately  ^16  a  week  and  also  reoeired 
tips*     Upon  the  hearing  she  produced  a  bank  hook  showing  a  halanee 
of  ^500  shortly  "before  acquiring  the  tavern  and  restaurant.     On  Mey 
7,  1935,  about  two  weeks  hefpr©  the  sales  agreement  was  made,   there 
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vas  deposited  in  her  accoiiat  the  Bxm.  of  $3»098*95»     IJo  explanation 
iB  made  as  to  where  she  procured  this  money  and  defendants'   counsel 
arguoB  that  it  would  hare  boon  impossible  for  her   to  haye   sared  that 
sum  during  a  period  of  two  years  as  a  waitress  earning  |;16  a  wo«):» 

It  further  appears  from  the  testimony  of  plaintiff  that 
Jerry  (Sregar  managed  the  place  for  her  and  took  ©are  of  tha  tayern 
and  har*  putting  in  about   ten  hours  a  day  in  the  performanee  of  his 
duties.       He  had  charge  of  the  other  bartender,   collected  olMdOlHI  fron 
oustcaaersy  deposited  the  moneys  in  the  cash  register^  purehaeed 
liquors  for  the   tarern)  and  performed  such  other  duties  as  were 
aeoessary  to  a  proper  conduct   of   the  establishment.     Plaintiff 
waited  on  table  and  serred  the  customers* 

ISiere  appears  in  eridenoe  a  lease,   dated  May  29,  1955,  for 
the  premises  in  question,  entered  into  between  Rudolph  P«  ]>e-«re8  «a4 
the  northern  Trust  CcaapRny  as   trustees  of  the  estate   of  Carl  J» 
Dewes,  deoeased,  as  lessor,  and  Jerry  Gregar,  as  lessee,  commencing 
June  1,  1935,  and  expiring  December  31,  1938,  ^stdcTo.  provided   that 
the  lessee  was  to  pay  at   the   office  of  Parker  and  ?lnney,  agents « 
$10,290  in  nineteen  installntents  of  t'2lOf   twelre  installments  of 
1^250,  and   twelve  installments  of  |275«     TAider  this  indenture   the 
lessee,  Jerry  Gregar,  agreed  "to  obBerre  and  sti^otly  oemyly  with 
all  federal,  state  and  local  laws  and  ordinanoes  witk  respect  to 
the  sale  or  disposition  of  all  alotihoUo  liererages  and  liquors** 
The  lessee  also  agreed  to  operate  his  business  in  such  a  way  that 
the  insuranoe  ooupany  whioh  issued  a  policy  to  protect  the  landlord 
against  liability  iiQ>osed  under  the  Illinois  Liquor  Control  act, 
woiild  hare  no  cause  for  cancelling  their  policy* 

According  to  the  defendants  the   telephone  number  of   Gferegar^i 
restaurant  and  barroom  was  listed  as  Crawford  7030.     There  appears 
in  eTidenoe  a  contract  of  the  Illinois  Bell  Telephone  Company  with 
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Jerry  Grogar  listing  the  'phone  imdor  the  foregoing  numher, 
signed  "by  Jerry  Qregar  as  agent  for  the  telephone  oompany^  idierein 
it  wae  agroed  that  Qregar  shoiild  proTidc  suitalale  space  aid  proper 
light  and  heat  for  the  telephone  hooth  and  pernit  the  puolio  t«  usa 
the  faoilitlesi  accept  and  eolleot  only  the  o<aa^a.ny*B  established 
charges  for  messages  sent  when  not  deposited  In  coin  collecting  l90X» 
and  under  Tiihioh  he  vrB.s  to  receire  a  stipulated  ccBmission  for  ths 
use  of  the  telephone  hy  the  public* 

Defendants  produeed  one  Graee  Blair  Bebanneaaeyt  who  testi- 
fied that  she  vtaB  assistant  hookkeeper  for  Parker  &  Finney^  real 
estate  agentSf  and  had  charge   of  the  rental  account  of   Gregar*3 
restaurant.     Prom  the  records  produced  hy  her  it  appeared  that  Qregar 
had  paid  the  monthly  rentals  a»  they  accrued.     On  reliuttal  plaintiff 
produced  soreral  checks »  peyahle  to  (SrQga,T$  for  these  rentals »  which 
were  m  turn  indorsed  by  him  and  delireired  to  Parker  ft  31'inney. 

Shortly  after  taking  possessicm  of  the  restaurant  Jerry 
Oregar  caused  an  adTortiseuient  to  "be  placed  in  the  Daily  Svomost, 
a  Bohemian  newspaper,     /uithony  J.  Oifka»  a  representatire  of  the 
newspaper,  produced  a  copy  of  the  records  showing  that  the  announce- 
ment in  the  Bohemiea  language  was  inserted  in  the  Daily  Bromost  on 
September  6»  1935 >  and  for  ooosie  nine  days  thereafter*  Translated 
into  the  ISdglish  language  the  announcement  reads  as  follows  t 

"Announoeflient •     ]^  azmounce  hereby  to  the  C:aechoslovakian 
public  that  3^  will  have  musie  and  dance  ia  i^  tarem  erery    Wednesday 
and  friday  OTenlng*  beginning  Friday^  SepteS^er  gth^  1935*  The  mu^ie 
ndll  be  led  by  j?rank  i^lner  and  his  orchestra*    ihrerysae  is  heartily 
invited  to  these  danoes  la  my  modera  restaurant  where  the  best  food 
is  served  and  Kichelob  and  Budweiser  beer  is   on  tap*     You  are  assured 
of  a  delightful  time  by  Jerry  caregart  proprietor*     Sre^r  Tap  Roam 
and  Bestaurant,  4001  ViestOgdea  Avenue,  Chicago,  111*"     {Italics  ours.) 

C^egar  sou^t  to  e:8^1ai.a  this   advertisement  by  sating  that  there  was 
a  mistake  in  the  copy*  but  the  original  was  introduced  in  evid^nee 
and  the  fact  remains  that  it  was  published  for   ten  sucoeBDive  days 
without  any  protest  or  oonplaiat  whstsoerer  on  the  part  of  Sregar 
cc  plaiatiff* 
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Ceurts  of  this  state  have  frequently  pointed  out  that  th« 
law  irLll  carefully  serutialze  transactlonB  of  this  oliaraoter  l>etiv<»«tt 
hus'band  and  \fdfe»  and  that  lAiere  a  married  voaaan  adraneee  her  om 
money  and  placeo  it  in  the  hands  of  her  hustandy  or  Tice  Tersai  for 
the  purpose  of  carrying  on  a  general  trade  in  the  naats  of  eitlMT 
party,   the  property  "bought  with  such  money  and  the  increase  thereof, 
as  to  ereditors,  will  belong  to  the  party  who  really  furnished  the 
money  and  he  llahle  to  seizure  for  his  or  har  delsta*   (Imum  t* 
Barkoweky,  67  111.  App»  274  j  Story  &  Olaag  Hjaao  Co*,  r.  Kropsch^, 
231  111.  419?     HRTWk  y.  Van  Ineen,  196  111.  20|     H»hinsqn  t.  Breiast 
90  ZU.  3510 

Plaintiff  1 8  statement  that  she  furnlBhied  the  money  with,  whieb 
this  tarem  was  purohased,  without  any  explanati<m  as  to  the  souree 
frcB  which  the  funds  were  ohtalaed»  is  not  sufficiently  cmivinoing 
to  contradict  the  euepieious  oireumstanees  of   the  ease*     OhriousXy 
she  could  not  hare  accuanalated  so  large  a  f  md  >y  working  as  a  wait- 
ress,  earning  upward  of  $16  a  week  for  two  years*     After  a  careful 
consideration  of  the  record »  we  hare  reached  th»  oonolusiraa  that  the 
finding  and  judpaent  are  contrary  to  the  manifest  weight  of  the 
erideace.     Upon  retrldlthe  parties  will  hare  an  opportrjnity  to  in- 
quire more  extensirely  into  the  source  of  the  funds  and  whether  tbe 
money  with  which  the  tavara  was  purchased  really  helonged  to  plaintiff. 
For  these  reasons,   the  jud^aent  of  the  municipal  court  is  rerersed  aid 
tlLe  cause  is  remanded  for  a  new  trial. 

jtmcaoirT  hbtssssd  asd  gaxjss  BsmHmi>» 
s«anlan  and  SulliTaa,  J7»t  concur. 
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JudgBfint  \>y  confessictti  was  entered  in  faror  of  C.  P»  Balt» 

appellant »  and  against  frank  B*  Hartnanf  appellee^  for  ;^316*11  on 

a  Judgoent  note  containing  the  usual  provisions.     Vithin  thirty 

days  appellee  filed  a  petition  in  whioh  he  set  up  that  he  had  "a 

iseritorious  defense  to  plaintiff (s  entire  demandy  in  thati  said 

pnrporteA  note*  upon  -Kdsloh  judga^nt  "by  confesBion  w&b  taken »  has 

"been  fully  ptaid."     The  petition  prayed  that  the  ;}udgment  he  set 

aside  and  that  defendant  he  granted  leare  to  plead  to  the  complaint 

and  to  defend  the  suit  upon  the  merits*     The   affidavit  in  support 

of  the  petition  averred  that  the  note  upon  i^oh  the  judgment  vm,B 

taken  tois  ftilly  paid  at   the  time  judgment  was  rendered.    An  order 

"WgtB  entered  that  defendant  he  given  leave  to  make  defense  to  the 

suit,  the  judgment  to  stand  as  security,  and   that  execution  %e 

stayed.     Befendant's  affidavit  of  merits  states  that  he  is  aa 

attorney  practicing  at  the  Chicago  harf 

"That  this  defendant  paid  said  note  hy  legal  services 
rendered,  prior  and  suhsoquent  to  ^ehiuary  4,  1933,  for  and  on 
hehalf  of  and  at  the  request  of  the  plaintiff  herein; 

"That  the  plaintiff  herein  agreed  to  retttra  the  note 
marked  paid  and  canoslled  to  said  defendant  in  part  payment  of 
the  legal  services  hereinafter  set  forth,  to  apply  on  account  of 
his  fees  for  legal  services  rendered,  hut  has  failed  so   to  do; 
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"That   on  or  about  HOTealser  23 »  1932 »  the  defendant  was 
xretalned  "by  C»  P»  Bait,  plaintiff  herein,   to  reprasent  him  in 
the  preparation  and  drafting  of  a  Voting  Trust  Agreezaent,  "by 
and  between  the  etockholders  of  a  George  Morrell  Oorporation» 
a  Michigan  oorporation,  and  the  defendant  herein  did  prepar« 
said  agreement  and  accompanied  the  plaintiff   cm  direre   trips  to 
Xichigan  and   as  a  result  of  these  trlpsi   did  prepare  and  draft 
other  agreements  for  eaid  corporation  at  the  raquo.st  of  the 
plaintiff  herein^  and  that  defendant  herein  did  adriee  the 
plaintiff  that  his  fee  for  said  eerriceB  was  $350*00,  -whicli 
the  plaintiff  prceadsecl  to  payi 

"That  OB  or  aheut  August  S,  1954,   tM&  defendant  was 
again  retained  hy  the  plaintiff  herein  zo  assist  him  in  securing 
refunds  of  insuraiwc  policy  premioias  from  a  Iffr,  Carl  LcBuhn,  of 
Darenport,  lowaj    that  this  defendpjit  did  perform  Taluahle  legal 
BerriccE  in  this  matter  for  the  plaintiff  herein,   which  entailed 
a  trip  to  Davenport,  Iowa}     that  at  the  conolusion  of  this  oase^ 
defendant  herein  adrlsed  the  pls.lntiff  tliat  his  fee  *ould  he 
taOO.OOy  whioh  the  plaintiff  agreed  to  payi 

"That  on  or  about  i.pril  10 »  1934 »  this  defendant  represented 
the  plaintiff  herein  in  the  matter  of  a  certain  contract  plaintiff 
herein  had  with  the  Chicago- ^^'Igin  Idthotype  Co*  and  that  during  the 
time  the  defendant  represented  the  plaintiff  in  this  matter,  it  was 
necessary  for  the  defendant  to  make  seyeral  trips  to  Slgin,  Illinois > 
and  consult  with  the  officers  ef  said  cosspany}  that  at  the  conclusion 
of  this  case,   the   defendant  herein  advised   the  plainwiff  that  the  foe 
for  his  serrloes  would  be  |150*00»  whioh  the  plaintiff  agreed  to  pay; 

"^aiat   on  or  about  June  20 >  1934,  the  plaintiff  herein,  who 
occupied  an  office  in  this   defendant's  suite,   did  vacate  said 
premises  and  give  up  said  office »  euad  that  on  or  about  June  20,  1934» 
the  defendant  herein  made  demand  upon  the  plaintiff  to  ^cj  him  various 
Bums  ef  money  o^sed  to  said  defendant  for  legal  services  performed  in 
the  matters  lieroin  set  forth,   said  amount  being  cpprG;?d.me-tcly  ^700 .00 j 
that  the  plaintiff  herein  said  he  would  dedmt  $222*25 1  the  principal 
of  said  note,   «m  v/hich  plaintiff  has   secured  jud.-rKent  in  this  case, 
together  vdth  such  interest  charges  as  may  have  accrued  on  saia  notej) 
and  reiiuxn  said  note   to  the  defendant  herein,  nurkoO  paid  snd  canoclledi 

"ftoat  this  dofeadsnt  is  not  indebted  to  the  plaintiff,  0*  P* 
Belt,  for  any  sum  of  money  whatsoever |  ilherefore,  defendant  prays 

judgment,   that   scid  Judgai^nt  in  favor  of  pLaintlff,  C*  P*  Bait,  dnd' 
against  defendant,  Frank  B*  Hartman,  be  set   aside,  vacated  and  de- 
clared null  and  void  as  ©gainst  defendant,  and   that  said   defendant 
herein  may  have  such  other  and  further  relief  as  may  be  equitable  in 
the  premises*" 

The  cause  was  tried  by  the  oourt,  without  a  jury,  and  the 
ismiee  were  fouoad  against  plaintiff*     The  following  Judgment  was 
eaiteredi 

"This  cause  comins  on  for  further  proceedings  herein,  it 
is  considered  by  the  Oovirt  that  fiaal  judgjaent  be  entered  on  the 
finding  herein,   ths.";  tlie  plalntixf  take  nothing  by  this  suit,  and 
that  the  defendant  sx&v^  und  recover  of  and  from  the  pl«.intiff  the 
costs  by  the  defendant  heroin  expended,  and  that  execution  issue 
therefor." 

Plaintiff  has  appealed* 
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The  trial  court  correctly  laeld  that  the  hurden  was  upon 
defendant  to  proye  his  defense  of  payment  hy  a  preponderance  of 
the  evidence*  He  further  held  that  defendant  had  sustained  that 
Imrden.  Plaintiff  urges  six  reaBoofi  iwhy  the  judgment  entered  "by 
the  trial  court  upon  the  trial  of  the  cause  should  he  rerersed* 
St  is  necessary  to  consider  only  onej  Tiz»»  "that  the  court  erred 
in  finding  that  the  appellee  had  met  his  hurden  of  proving  his  defense 
lay  prepondaranoe  of  eyidenoe."  After  a  reading  of  the  entire  record 
we  are  satisfied  that  tbis  ccntentioa  xsuet  be  sustained*  Plaintiff 
Has  an  accountant  t  defendant j>  a  laivyer*  Hepresented  hy  an  ahle  and 
experienoed  la\sfyer»  defendant  conceded^  of  course »  that  he  had  the 
burden  of  proving  the  defense  of  payment*  The  uncanoelled  note  vas 
ia  the  pOBsesBion  of  plaintiff*  iiefendant  testifiedi  that  he  rendered, 
three  items  of  legal  services  for  plaintiff »  aggregating  C"70C;  that 
ia  1954  plaintiff  owed  hist  approxixaately  |700  and  that  he^  defendant » 
owed  the  az&ouat  of  the  note  in  questitmi  that  they  got  together  to 
decide  upoB  a  settlement |  that  defendant  agreed  to  forget  the  ^700 
worth  of  serrioes  and  plaintiff  agreed  to  forget  the  note,  hut  that 
"he  [plaintiff]  didn't  bring  in  the  note*"  "^^  Wa&a   did  he  agreo 
he  was  going  to  return  It?  A*  He  dldaU  specif i ©ally  say.  *  ^^  *•• 
The  witness  then  stated  that  Ike   saw  plaintiff  for  a  year  after  that 
time  when  plaintiff  would  call  to  get  his  mail  and  make  teleplaone 
calls*  K*     IM-cl  you  ask  him  at  any  other  time  for  it?  A*  liro>  I 
didnU.  I  assumed  it  was  all  disposed  of  at  that  time.  I  knew 
knew  him  pretty  well*  We  wore  yery  cloee  friends**  Defendaat 
further  testified i  "On  or  about  August  20 »  1934 >  I  asked  Mr*  Bait 
that  » settlement  be  made  of  the  aocoants  bet^seen  us.  1   entered  into 
a  settlement  vdth  Ite*  Bait  about  that  time*  We  entered  into  a 
complete  settlement  of  all  the  olaims  between  us  -  »misoellaneous 
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items  including  the  note**     I  agreed  to  -wairo  any  and  all  feeo  I 
had  and  in  oonsid«ration  of   the  milving  of  all  siy  fees»  llr*  Bait 
agreed  in  respect  of  the  note  he  heldy  to  cancel  that  and  all  other 
settlameaitG  that  vere  loade.     That  tsas  all  part  of  the  settlement*" 
Plaintiff  testified  that  he  never  eiaployed  defendant  to  reader  aoy 
legal  serrioe^t  and  ncrer  agreed  to  pay  him  for  aaor  legal  serrioeBf 
tlukt  defendant  never  made  any  dsmand   on  him  for  5700  oi'  any  other 
amoimt  for  legal  E-errioes;  tiiat  in  a  conference  the  parties  agreed 
on  the  ijmount  of  rent  defendant  owed  plaintiff  j   that  he  norer  agreed 
to  surrender  the  note  and  defendant  never  afilced  him  to  de  se;  th»t 
defend?mt  was  indo"btec!  to  plaintiff  "ia  additi<aEi  to  the  note."     It 
haa  been  held  that  Tsfeere  there  is  no  naterial  evi<ianoe  "bearing  upon 
the  question  of  payment,  except  that  of  the  parties >  each  of  whom 
directly  contradicts  the  other,   the  fact  that  the  plaintiff  produces 
the  note  from  hie  pesseasieni  tueaaoelledi  corro1>orates  hie  teeti-* 
meay  to  that  extent  as  will  gire  him  the  right  to  reoerer*       See 
Stexantoaaf^  v»  HallsS!#  ^^  111^^  3K)&».        To  Quote  from  the  opinion  of 
the  court  (pp*  306-7) l 

"It  11^7  safely  he  laid  dovna  ac  a  general  rule,  under  our 
recent  statute  authorising  parties   to  testify,   that  in  suits  to 
eellect  notes,  ^ere  the  plr'lrjtiff  or  cnapliiimmt  hr.B  them,  un- 
canceled! in  hie  poe^esslon,  and  the  defendant  eeti^)  up  payment;, 
if  there  is  no  material  evidence  hesides   thrA  of   the  parties,  one 
of  whom  swears  the  notes  have  heen  psdd,  and    ilie  other  that  they 
have  not  heen,   the  preeimiption  arising  from  the  fext  ©f  their 
poceeesion,   uncanceled,  by  the  party  ciaiining,   Bhouid  Tae  regarded 
as   turning  the   scale  in  his  favor.     Any  other  rule  would  furnish 
strong  teciptntionc  to  perjury,  and  "be  very  perilous   oo  orsditorft," 

Ho'vyevfer,   there  are  facts  ani  clrcumstanoee  that  satisfy  tte 
that  plaintiff's   toetimcny,  rather  than  dafendijat' s,  Ehooild  "be 
credited.     In  hifi  affidavit  of  merits  defentl^^^t  awsrs   "th^^t   the 
plaintiff  herein  agreed  to  return  the  note  mcU'lced  paid  taad  cancelled 
to  said  d-^fendEOit  i»  Dart  payment  of  the  legal  serviofeis  hereinafter 
set  forth,   to  apply  on  account  of  his  fees  for  legal  seirices  rendered, 
hut  has  failed  bo  to  do."     In  Ms  testimony  hefore  tlie  court  he  testi- 
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fied  that   the  parties  mad*  a  o ample te  Battlement  of  all  claims 

betiieen  them;   that  he  agreed  to  forget   the  C^700  worth  of  legal 

serrices  and  that  plaintiff  agreed  to  forget  the  note.     Jlo  reoeipts 

paBsed  between  the  parties.     Defendant  neither  rviceived  nor  denanded 

the  return  of  the  note*     As  to  one  of  the  items  of  aerrioea  for  whiok 

defendant  mak&a  a  ohaxge  against  plaintiff y    Jmest  Mueller  testified 

that  neither  plaintiff  nor  dsfendant  had  any  o<8m8otion  wltk  that 

matter*       Defendant  testified  that  he  kept  no  hook  account  of  any  of 

the  alleged  seryices  and  that  the  statement  of  the  chargaB  in  Mb 

affidarlt  vas  made  up  from  hie  memory*     The  first  item  of  Ub  account^ 

$350*  relates  to  ser-rloee  that  he  ol&ims  he  rendered  plaintiff  in  1932* 

On  jfehruary  4*  192^^  defendant,  borrowed  from  plaintiff  #222*25  and  to 

oTidence  the  de^t  executed  the  note  in  iiueetion*     Just  why  he  should 

eaceouto  this  note  if  plaintiff   then  owed  him  ^550  for  servlees)  is  not 

explained*     If  plaintiff  owed  defendant  |700  at  the  tiae  of  the  alleged 

eettlemsntj  T^hy  T%n  defendant  willing  to  cancel  hie  claim  ef  $700  for 

the  surrender  of  the  notet     M.e  testiiaoay  as  to  the  alleged  agrooiaent 

doee  not  accord  nith  the  pertinent  aveiments  in  the  affidavit  of  merits* 

A  recLding  of  the  entire  eridcnoe  aatiefiee  ue  that  the  defense  nas  » 

xaer€  after  thought »  mthout  iOiy  hasis  in  fact  er  justioe* 

The  judgment  of   the  Muaioipal  couit  of  Chieago  entered  Septeajber 

14>t  19Z6t  is  reversedt  leaTing  the  juagment  hy  eGofeeeion  entered  Jxi3y 

11 »  1936 »  in  full  foroe  and  affeat* 

JUDCaiHUT  '.iHTIiii^JD  ^i^FXaiiBi^iH  14,   1936,   Ki3 VT)I;SI33 , 
LSAVISQ  JGDtNmi  iiUr^tLSI)  JULY"  11,  1936,  I¥  :?OLL 

Friend,  P*  ;r.,  and  Stilliran,  J.,  concur* 
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■PXBIIC  TAXI  SmrXGS,  IHC., 
a  Corporation*  and  WILLXiJL^ 

Defendants 


Plaintiff, 
T* 

TtTBUC  HAM  SmflOJ,  X)S^«# 
*  Coarporatioot  and  «vlI>llAll 

siMBima* 

Bafendaats* 


10X3  CAI.LOS  and  SIOHSS 
Appellanta, 

a  Oearpor&tlonf  and  WILIIAX 
Appell«08« 


'•SWWrjo*- 


Cffi|6olidatGd  as 
H0»  34*&-U69« 

2I./1.  6  39^ 
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3M8  appeal  ^»as  oonBoUdated  for  hearing  wltli  the  appe^ 
^  gjlte  pa3JLeg  r*  PnlaXic  ^aaj^  [^e^ryjoei  Xne«»  a  eogpegatjon  (Sen* 
Me.  39S32}v  in  whloh  ease  iw  haf«  tMa  day  filed  an  opinion  wherein 
we  hare  also  set  forth  onr  reaoca&e  and  ooaolusiooe  touohin/?!-  the 
mattere  IttTolTed  in  the  instant  appeal*  and  for  the  reasons  and 
eenolusions  stated  in  that  opinion  that  part  «f  the  judgront  order 
of  the  Superior  eourt  ef  Geok  coimty  entered  Horantoer  7,  193«» 
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ham  9m^J!o-:  s>i:.  ,  ,;rix  •.r,'., 


wherein  it  is  adjudged  that  plaintiff  Mica  Call03  tsice  nothing  hy 
M0  suit  end  that  defendant  Williaa  ousal>arg  go  hsnee  without  day) 
that  plaintiff  George  Boznos  take  nothing  by  his  suit  and  that 
defendants  Fuljlie  Taxi  3errioe«  Inc.*  a  corporation^  and  WilliajB 
Sumbarg  go  henee  without  day;  and  that  defendant  Public  Taxi  Service » 
Ino.»  a  corporation,  recover  from  plaintiff  CJeor^  Ijosnos  one  dollajr 
and  coats  on  aaid  defendant* b  oounterclaim>  Is  reversed  i  and  the   tw| 
cases »  Mi  Ira.  0  alio  8  r»  Publio  Taxi  Service,  Inct  a  oorporatjoni  ond 
Mllian  Suaiberg,  and  Cggr^e  Boznpg  y  y  Bqblie  ?s3ci  Servioe,  Inc«,  &_ 
corporation,  and  JilliaR  Sumherg,  which  ^rere  consolidated  for  trial 
In  the  Superior  court  of  Cook  county,  are  remanded  for  a  new  trial. 

jUi)<2iairx  ctiBssR  03?  viovsmm  7,  1936 1 

RiSTilRSii^l)  IM  PAHT,  AITS  THE  TWO  OASilS 
GCMSGLimTiia)  yOR   IRIAL  I»  STJP3RI0H 
OOWT  CS?  COOS  OCmCHf  R3M*jrDi3D  yOR 
A  ISmi  IRIAL, 

Vriend,  P*  J»,  and  Sullivaa»  J*,  oonour* 
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MSLR0S2!  PAKK  IRSCKHTG  CO., 
a  corporation  (Plaintiff        /"^ 
and  Cross-Defendant),  -       ^ 

Appelles 

■iN 

?kTBlGK  ^AJKRiSH  OOUSXRUCHOH 
00*,  a  corporation  (Defendant 
and  Oroas-Plainiiff )i 

Appellant* 


A^TMlJTRm  HOBICIPAL 
COraaT  OP  CHICAGO* 


292I.A.  639 

i^laintiff ,  appellee,  sued  defendant f  appellant »  upon  a 
written  oontract#       Defendant  filed  an  affidavit  of  merlta  t« 
plaintiff <B  amended  statement  of  claim  and  also  a  counterclaim* 
The  eaiise  was  tried  "by  the  court ^  the  lasnee  were  found  in  fafor 
of  plaintiff  on  ite  elaimt  against  defendant  on  its  counterelaittf 
and  jud@Bient  was  entered  for  plaintiff  in  the  svaa  of  |935»     De- 
fendant and  cross -plaintiff   (hereinafter  called  appellant)   appeals* 

The  amended  ststeinent  of  claim  allegee  that  appellant  is  in 
the  construction  and  contracting  "business  andy  together  with  others, 
v/as  ^Duildin!^,   remodeling  and  improving  the  "f.lieaton  Junior  High  i^ohool 
at  Beaton,  Illinois j   that  as  general  contractor  for  said  work  appellant 
contracted  with  plaintiff   •'to  do  certain  work,  lahor,  xaattrials,  wreck- 
ing and  hauling"  for  appellant  on  said  construction  job,   Ihe  written 
**7ttroha8e  Order"   signed  hj  appellant,  addressed  to  plain>.iff  and 
accepted  "by  plainiiff ,  is  made  a  part  of   the  statement  of  claim* 
The   statement  of  claim  further  alleges   that  plaintiff  performed 
everything  reciUired  of  it  "by  the  contract  and  thereupon  it  "becam* 
entitled  to  the  sum  of  ^"^1,550,  as  provided  for  in  said  purchase 
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order  I   the  sum  of  |300  for  extra  work  done  wreokijxs  attic  floor 

■ad  ceiling I   the   sua  of  |300  for  eOfOOO  hrioka  delivered  to  the 

and 
appellant ;^the  value  of  iron  pipes,    " salvagaTalo "  fro«  the  wrecked 


premises,  $460,  which  pipes  plaintiff  claims  it  was  lawfully 
entitled  to,  hut  which  were  removed  from  the  bmldiag  "by  appellant* 
The  statement  further  r-Lleges  that  appellant  is  entitled   to  tha 
followinfr  credits:     Cash  received  hy  plaintiff  from  appellant, 
t-260;  approxiiaate  ohaiv*es  paid  "by  appellant  to  y*  ^»  v/heaton  Company 
for  hauling  "briokf  $75  j     approximate  charges  paid  ^  appellant  for 
freight  on  "brick,  $90 1     for  hauling  de'brls,  floOf  for  removing 
"briel:,  i^lOO*     The  statcmexit  alleges  that  there  is  a  hal&nee  of 
f:i,935  dne  plaintiff  from  appellant  after  the  latter  is  allowed  all 
Just  credits.     To  the  amended  statement  of  claim  appellant  filed  an 
affidavit  of  merits  admitting  the  contract  jetwean  the  parties,  deoiy- 
ing  that  plaintiff  performed  evearything  required  of  it  "by  the  con- 
tract;  that 

"(a)     Plaintiff  failed  and  refused  to  fully  wreck  the  east, 
west  and  nouth  walls   of   the  north  eeotion  of   the  old  building  far 
enough  down  to  meet  the  new  line  of  roof  Joists,  necsssitatiag  tho 
employment  of  additional  lahor  hy  this  defendaat  ao  its  own  expense, 
to  wreok  the   same,  at  a  cost  to  it  of  |36.00» 

"(h)     Plaintiff  failed  and  refused  to  wr«;ok  tljs   tower  por- 
tion of  the  south  section  of  the  old  Luilding  to  graUe  and   the 
ruh"ble   stone   on  the  east,  weet  and  south  walls,  ae  provided  in   the 
aforesaid  order,  aeceesitating  the   employiaent   of  additional  lahor, 
Tjy  this  defendant,  at  its  own  expense,  to  do  the  t;cffie,  at  a  cost 
to   this  defendant   of  $120.00}" 

that  plaintiff  failed  to  leave  on  the  site  for  use  of  appellant,  as 
provided  in  the  agreeiKnt,    "all  lumber,  with  the  exception  of  1" 
flooring  hoards,   obliging  this  defendant   to  replace  hy  purchase,  that 
whlob  tha  plaintiff  unlawfully  removed  from  the  site,   the  f  oHo-jdng 
lumhor:"     (Here  follow  certain  items   of  luiaher.)     The  affidarit  then 
alleges  that  it  cost  appellant  $1,078*48  to  replace   the  said  lumher; 
that 
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"Plaintiff  failed  and   refused   to  clean  and  pile   on  tlte 
site  of  wreckage  all  the  brick  removed  "by  it  frcaa  the  Wvlls  of 
the  old  13111  Idingf   therelsy  oompelling  thiB  defendant  to  remove 
the  eame  to  dumps  at  a  cost   to  this  defendant  of  '!l'25B*OCi,  and 
obliging  this   defendant   to  purohaae  used  Tarick  on  the   open 
market  as  follows » 

"GoBt  of  removal  of  hrick  not  oleaned 

129  loads  S  $2 ♦00  ^268.00 

"CoHt   of   old  hriok  purchased,  83,000  440*00 

♦•Freight  paid  on  2  oars  of  brick  from 
Melrose  i'ark  v.recking  Co*  31*36 

♦♦Hauling  paid  on  2  cars  of  hrick  tram. 
Melrose  Park  Wrecking  Co*  70*60 

"Oost  of  faoe  hriok  used  (instead  ef  old 
face  brick)   on  Uorth  section,  19,000 
1X8.00  per  IL  542*00 

"Total  |i,191.96" 

The  affidavit  then  allegass 

•♦In  aiddition  thereto  this  defendant  i»  czititlr.d   to  a 
eredlt  ©f  1 64*00,  heins  the  saving  to  the  plaintiff  hy  reason  of 
ohangee  la  the  plans  and  specifications  aforesaid,  irheirehy  the 

va'ecking  of   one  large  chinmey  on  the  north  wall  of   the  old  build- 
ing, as  originally  provided  therein,  "naB  oanoelled,  and  cash 

advanced   to   the  jjlaintiff  in  the  ajaount   of  .^250*00  on  i>.Ui;ust  27, 
1935  {  M^^tM^  daase-ge„_of_.tMs.  defendant  in  t!ie  Buyi  of  |_2740*44i> 

deduotinf;  tWref  _r om ~the^ PV^^ .9?"lL^,5.5"^^»0d^~Tii€r' Raount_  j>l( IntTfr]" 
bontracied  to  perfora'the  f ore'p;o'inf;  agreeiTtent  f or,  leaves" a  l0Bg_ 
due  jnd  o\dn£.  to  this  "defendant  f roBi,T]to"  plalnllf f "in"  the  iaount^^^ 
QjTl  1X90^44* "  """lltaXios"our».")' 

(The  affidavit  ocaaoXudes  \irlth  &  deniaX  that  plaintiff  performed  the 

tilings  rtciuired  of  it  hy  the  contrjiot  or  that  it  performed  any  extra 

work  as  set  forth  in  the  aaanded  statement  of  claim»   or  that  appellant 

•♦ever  pranlsed  plaintiff  any  payment  as  set  forth  in  said  statemetji^ 

of  cXaim." 

AppeXlaxit  filed  a  count eroleJLm,   the  ittaas  of  which  it  states 

are   *'practloaXly  identioaX  VKLth  said  affidavit  of  mf^rit3,«     The 

oounterclaiia  concludes  as  follows  t 

♦•In  addition  thereto  this  dofend&jat  is  entitled  to  a  credit 
of  $64.00,  heing  the   saving     to  the  plaintiff  hy  reason  of  ohanees 
in  the  plans  and  specif ioations  aforesaid,  wharehy  the  vjrecking  of 
one  large  chimney  on  the  north  wall  of  the  old  building,  as  oriiinally 
provided  theirein,  Tsas  osnceXled,  and  cash  advanced  to  the  plaintiff  ia 
the  amount   of  if 250 ♦00  on  Aufaist  27,  1955;   to  the   dam.n;8   of  this  de- 
fendant in  the  sum  of^^'?W»4A,  deduo ting  theref ran  the  aua  of 

agreement^  for",""  leave  s,,^  a  Xosa  diae  and  o;*Sn^  *®  A^**   defendant  f  r  ca  " 
plaintiff  in  the  amoimT  of  "11190 »i4Tl,6J^^^  wH'cli  sjnount,  lo- 

[■etheTr  with  Bta"t"iarory7  Inte'rest"  thereon  f r om  luj|us t_l^ J^^ 
of  suil.,  defandant  hrings  this  3uit«**        (Italics  ours.) 
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To  quota  fron  appellant*  b  Tirief  t 

"SzrorB  Belied  Upon  Wot   Berersalt 

**1*  Tlie  court  erred  in  ruling  that  the  burden  of  proof 
throughout  wae  on  the  defendant* 

"2*  The  Judgment  is  contrary  to  and  against  the  weight 
•f  the  eridenee* 

"S*  The  court  erred  in  perxoittiBg  the  plaintiff  to 
introduce  improper »  iyrelerant  and  isuateirlal  eyidenoe* 

*'4«  The  court  erred  in  OTerruliag  defendant*  s  ohjec- 
tlOBB  to  certain  evidence  of  the  plaintiff* 

"S*  The  ootart  erred  in  refusing  to  allow  the  defendant 
to  introduoe  certain  eTidonce  offered  hy  it  that  va.3   materialy 
relevant  and  pertinent  to  the  issues* 

**6*  The  court  erred  in  entering  judgment  for  tho 
plaintiff  . 

••7«  The  court  erred  in  not  entering  judgaient  for  tho 
defendant  against  the  plaintiff  in  the  amount  of  #1»126*44«" 

As  points  3»  4  and  5  are  not  argued  they  need  not  he  considered* 
Points  6  and  7  are  net  argued^  and  they  are  hasedf  apparently^ 
upon  the  assimption  that  point  2  is  meritorious*  It  will  "be  ohserrod 
tliat  none  of  the  points  alleges  that  plaintiff  did  not  make  out  a 
prima  facie  case  as  to  ite  elaimy  aor  that  it  did  not  make  out  a 
prima,  faoio  defense  to  the  eoonterelaim*  It  is  oaly  necessary  t« 
consider  points  1  and  2* 

As  to  poimt  li  When  the  cause  was  oalled  for  trial  counsel 
for  plaintiff  called  attention  to  the  parts  of  the  affidaTit  of 
merits  and  the  counterclaim  which  we  hare  heretofore  quoted  and 
italieizedy  and  stated  that  appellant  therohy  adadtted  an  inde1»ted«* 
mess  to  plaintiff  of  |ly550  and  plaintiff  was  not  obliged  to  intro- 
duoe evidenee  at  that  tiae  in  support  of  its  claim*  and  that  appellant 
should  proceed  to  prove  its  counterclaim*  Counsel  for  appellant 
oontended  that  it  made  no  sueh  admission  hy  the  language  in  question 
and  plaintiff  wae  obliged  "to  malEe  out  its  case  first*"  It  appears 
that  the  court  heard  arguments  on  the  question  raised»  hut  they  are 
canittBd  frwa  the  record*  It  sufficiently  appearsj  from  the  record^ 
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that  it  was  plaintiff*  a  theory  that  hy  the  langtiage  in  queBtion 
ill  appellant<B  affidavit  of  merite  and  countexoioim  it  credited 
plaintiff  with  |'1,650»  and  thereby  admitted  plaintiff  <  s  claim* 
The  court  sustained  plaintiff's  position.       Appellant  oonoedea 
that  if  the  language  in  question  amounted  to  an  admission  of 
plaintiff *s  claim  the  ruling  would  he  juetified*  but  it  oontenda 
that  a  reading  of  the  entire  oounterolain  eho^vs  that  appellant  did 
not  intend  to  admit  plaintiff's  olaim*     While  the  argument  of  plain- 
tiff In  support   of  its  position  has  some  force »  we  hare  reached  tho 
concltisioni  after  a  careful  study  of  the  record^   that  even  though 
the  trial  court  erred  in  its  ruling  appellant  did  not  suffer  thereby* 
As  we  ha-re  heretofore  statedj  appellant  makes  no  point  that   plaintiff 
failed  to  make  out  a  prima  faclo  oase  as  to  its  olaim*     Appellant 
introduced  eyidenoe  bearing  upon  plaintiff^s  claim  and  its  counter-* 
claim*    Plaintiff  offered  oTideaoe  bearing  upon  Its  claim  and  the 
counterclaim*     Appellaat  offered  evidenoe  in  rebuttal*     Beth  sides 
fully  covered  the  subject  matter  of  the  claim  and  counterclaim*  At 
the  conclusion  of  the  evidenoe  the  trial  court  requested  counsel  to 
submit  briefs  on  the  law  bearing  upon  the  case  £nad  stated  that  ho 

vould  caz^fiilly  rerierr  the  evidenoe  and  consider  the  briefs  of  counsel 
"before  rendered 

/deciding  the  case*    ]3^either  the  briefs  sul^mitted  nor  the  deoisiott   £ 

^^If^gjQ^jg^i^  by  tha  trial  court  is  incorporated  in  the  record*     For  aught 
tltE!.t  appears  in  the  record  the  trial  courtf  im  reaching  his  deoisiont 
may  hare  plaoed  the  burden  of  proving  its  case  upon  plaintiff*     In 
any  event)  the  material  question  before  us  isy  Are  the  trial  eourt*B 
findings  sustained  by  the  e  videneo? 

^.8  to  point  2f   that  the  Judosent  is  against  the  wei^t  of  tho 
ovidenoot     Plaintiff* a  amended  statement  of  claim  alleges  that  It  -was 
entitled  to  the  sum  of  $300  for  extra  wode  for  wrecldng  the  attlo 
floor  and  oeiUag,  r.nd  to  |450i.  the  value  of  ircn  pipes  salrablo  fioa 
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the  wreoked  preiii8©»,   to  which  it  ime  lavrfullj  entitled  but  i^hich 
•were  renoved  fi'cm  the  'building  "by  appellant.     Appellant  has  seen 
fit  to  argue  that  the  weight  of  the  eridence  shows  that  plaintiff 
was  not  entitled  to  either  item*     It  is  a  sufficient  answer  to  thm 
argument  to  say  that  the  court  disallowed  teth  items*     Appellant 
eontends  that  the  amount  of  the  court* b  findingf  f935»  was  a  '•ayBtery 
findingo**  "an  arliitraxyt  perfunotoryy  foroed  or  compronis*  judgment »« 
azid  that  it  does  not  appear  Just  ho\7  the  oouxt  reachied  the  amount 
allowed  plaintiff.     Had  the  decision  of  the  trial  court  "been  Incor- 
porated in  the  record  the  manner  in  which  the  court  reached  Ms  find- 
ing would  douhtless  hare  "been  clearly  6hown«       Howersr^  it  is  not 
difficult  ts  ascertain  hoAi?  the  court  fixed  t'he  araount  sf  plaintifftg 

d^iages*     The  amotost  fixed  in  the  contvactp  $1»550|  was  allowed^  and 

the  |!300  item  for  60,000  "bricks, 
the  extra  work  itenfjand  the  item  for  the  ralue  of  iron  pipes  were 

disallowed*     Appellant  was  allowed  the  credits  whioh  plaintiff  ad- 
mitted in  its  amended  statement  appallaat  was   entitled  to,  Tiz*f 
cash  recelTed  by  plaintiff  from  appellant j  |250f     approximate  charges 
paid  Tiy  appellant  to  J»  U*  l?heaton  Company  for  hauling  brick,  |75f 
ap  roximate  charges  paid  "by  appellant  for  freight  on  brick,  t90|  for 
hatQlng  debris i  flOOi  for  removing  brick,  |100«     Deducting  Itoe  total 
of  these  credits,  .^^615,  from  fl^SSO;  leaves  |935,    the  amount  allowed 
plaintiff.     The  judgment   order  shows  that  the  court  found  the  issues 
against  appellant   on  its  counterclaim* 

The  main  point  urged  in  support  of  appellant's  counterclaim 
is  that   the  trial  court  should  hare  found  that  by  reason  of  plaintiff's 
failiare   to  clean  the  brick  salraged  from  the  wrecked  premises  appellaBt 
was  compelled   to  r^aoTe  the  brick  to  duBrps  at  a  cost  of  ;'?258  aid  was 
oT^llged  to  purchase  used  brick  in  the  open  maiket,  and  as  a  result  of 
plaintiff's  f^lure  to  clean  the  brick  appellamt  suffered  a  loss  of 

$1,191.96.     At  the  ♦■ime  plaintiff  started  cleaning  the  brick  it  was 
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a"ble  to  employ  CMc-'-so  "brick  cleaners  at  the  rat*  of  eixty  cents 
an  hour,  "but  the  later  linion  of   wheaton  stoppec  the  wteaking  work 
and  notified  plaintiff  that  it  would  not  Toe  perialtted  to  x-^&oTs: 
the  TDuilding  imlesB  it  employed  V.hsaton  lahorers  on  the  jobp  at  a 
dollar  aa  hour,  for  oleaniag  the  "brick.     Plaintiff's   theory  of  fact 
was  that  it  then  entered  into  an  agreeiaent  with  appellsjit  "by  the 
terms  of  which  the  latter  accepted  frca  plaintiff  6O9COO  "brick  la 
lieu  of  its  oleaninc  the  "brick.     S*  B*  Lorenzo^  president  of  plain- 
tiff* gaT©  teetimoBy  in  support  of  this  theory  and  his:   teBtimony  is 
corroborated  hy  that  of  John  Gates  and  To^y  Y/einshenker^  It  Ib  cob- 
cedftd  that  plaintiff  delivered  t©  appellant  the   6C»0C0  "brick.  W« 
think  the   trial  court  "was  Justified  in  finding  that  plaintiff's 
theory  of  fact  "was  sustained  by  a  preponderance  of  the  evidence* 
Iadeed»  wo  find  no  clear  oontradietion  of  plslntiff's  testiatmy,  as 
to  the  alleged  agreement,  by  any  of  appellant's  iritnesses*     Appollant»8 
architect,  Brydgesp   testified   that  he  diecttssed  -with  Lorenzo  the  quoB- 
tion  of  plaintiff's  sending  in  " substituted  "brick  for  brick  from  the 
wrecked  part."     Bi^ydgee  also  testified  that  some  of  the  hriok  from 
the  wrecked  building  were  used  in  the  new  "building.     Plaintiff  claimed 
that  appellant  agreed  that  as   soon  as   the   60»000  "brick  were  delivered 
plaintiff  would  "be  paid  for  its  work.     Lorenzo  testified   that  after 
the  work  was  finished,    the  briek  delivered,  and  Plaintiff  had  demanded 
payment,  Hiohard  T*  Sullivany  who  was  in  charge  of  the  work  for  appel- 
lant,  told  Ma  that  Ur.  v>arreny  president  of  ^pellant,  was  out  of  torn 
and  that  as  soon  as  he  returned  plaintiff  would  receive  a  check  in  full 
for  its  work.     «hile  Sullivan  took  the  stand  in  rebuttal  and  testifl  ed 
that  he  did  not  state  to  Lorenzo  that  when  Warren  returned  to  town  he 
«wouJ.d  give  him  a  check  for  the  money  he  claimed  owing  himj"  it  appears 
that  viixsn  Sullivan  was  called  by  appellant  as  a  witness  in  support  of 
the  latter* s  oounterol8kim  he  was  asked  the  following  questions   **^yellf 
these  several  conversatioas  in  beptenber,  in  Hr.  Lorenzo's  office, 
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TJhen  you  were  dlBcussing  the  Isricki  as  you  oayf  was  tliere  any  talk 

a"bout  payment"?    A«  I  think  he  referred  to  payment >  yee,     Qi,m  pjadf  as 

a  matter  of  fact,  you  ttUd  Mm  that  when  he  seat  the  60»000  "briclc, 

you  would  haTe  a  check  for  him>  didn*  t  you?    A»     That  is  right*  C^. 

That  was  T»efore  he  laad  eeat  the  60,000  "brick,  isnU  that  ri^t^  A« 

Yes,  *  *  *  q,»  ♦  *  *  Isn't  it  a  fact  that  you  told  Kr.  Lorenzo  that 

as  soon  as  Mr#  Warren  retupied,  you  would  hare  a  check  for  him  on 

the  amount  due  on  thin  ccntract?  A*  I  donU  rememher*  «i.  You  woiadn't 

eay  that  you  didn^t  Bay  that,  would  you?    A*  I  said  I  aotft  remember." 

Lorenso's  testimony  is  oorro1»orated  hy  that  of  John  Gates  and  Toivy 

¥eiaBhenk«r«     The  trial  court  was  fully  jixstified  in  finding  that 

appellant  accepted  from  plaintiff  the  60,000  "brick  in  lieu  of  the 

latter*B  cleaning  the  hrick  from  the  wreck,  and  that  appellant  agreed 

to  pay  plaintiff  in  ftill  for  its  work  as  soon  as  ths  60,000  hriok  were 

delivered* 

Appellant  further  contends  that  plaintiff  failed  and  refused 

to  leare  on  the  site  for  use  of  appellant  all  salra'ble  lumher  that 

appellant  was  entitled  to  under  the  agreement*  plaintiff ^s  evldenoo 

was  to  the  effect  that  it  did  not  remoTS  ax^  lumher  from  the  premises 

that  it  was  net  entitled  to  under  the  contraot*     In  support  of  its 

oontention  appellant  cites  the  testimony  of  ^rank  Bolkat,  who  on  direct 

exeminatiGHQi  testified  that  he  saw  ahout  10,000  or  15,000  feet  of  lumhei 

heing  hatiled  away  cm  trucks  helonging  to  plaintiff.     This  testimony  is 

practically  worthlesB  in  riew  of  certain  answers  made  hy  the  witness 

on  cross-examination*     He  then  testified  that  he  saw  hut  one   triaok 

piled  with  lumher {  that  he  did  not  take  particular  notice  of  how  mueh 

luniber  was  in  the  truekj  that  the  truok  held  ahout  6,000  feet  of 

lumber.     %^     How  many  thousand?    A«  4000  or  5000.  <4.  Did  you  see  any 

name  on  that  truok?    A.  Ho.  *  *  *  q.  well,  how  did  you  know  of  your 

own  knowledge  that  truok  helonged  to  the  Melrose  Park  H^eoking  Company? 

A.  I  didn* t  know  the  truok  was  owned  hy  Melrose  Park  Wreeki**^  n. 

^^    Know  the  color  of  that  truok?    A.  Ho.  t^.  Md  you  notic^^^^''^*"^- 
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ether  truck  there  \)e8ide  tMB  one  you  are  talking  about?    A. 

5h«r«  were    irucke  hauling  rarloue  materials  away»  I   didn't  notice 

partieularly  whet  iihiny  -(e;er«*     (^*     Tou  cUdnH  know  v/hoee  these 

trucks  were?     A*.     1  d.1.dnH  pay  any  attentioa." 

We  hare  carefully  ooneidared  the  coutenvion  of  appellant 

that  the  Eianifest  wei^t  of  th^  erldence  shoire  thct  plaintiff  did 
not  fiaiy  finish  the  work  required  "bj  the  oontraot.     The   trial 
court   sf.w  the  idtaessas,  heard  their  tcs'imon:--?  and  found  that 
plaintiff  did  aomplcto  the  oontraot.     ^  aro  satisfied  that   the 
evidence  warrants  that  finding. 

The  Jud£Bi«nt  of  the  Municipal  court  of  Chxoacco  is 
sffirmed. 
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iMitiac  Mir  ig^aim  a«  tt  awr  <tf  t*»  i*«tj«t«  ^»l  ih^f*  ^««  m^ 

fii»|«iipMttk  ^  *l»  €iaF<wi.t  oiwfe  «f  ONWii  ••«i«3r  »•  »W*r»«* 


»8» 


■^.-i-- 


ajr^im  b.^'^'t^ 


•'J  ("ff  88i : 


lijS     /jxS,^ 


'■USI- 


t  '-r* 


oa*^  fltM.: 


'13!ftK  fJrmUJgg 


I  v**!    '«rfu 


i*»i-t 


39580 


Appellant^  ly'''''™^  ) 


APPSy:.  |BQM  MtJ2inCIPAL 
COURT  OF  CHICAGO* 


0ASIS7  B«  SHSLTOir> 

KR*  JUSTICE  SCAJJLAH  ISSUTTSRSID  THS  OPIHIOIT  OF  TH2  COOBT. 

Plal&tiff  brought  aa  aetion  of  replevin  againet  defendant 
for  the  recovery  of  a  Pontiao  sedan.     The  replevin  writ  was  seirved 
upon  defendant  azid  the  "bailiff  tttrned  the  property  over  to  plain- 
tiff*    The  case  va.B  tried  by  the  court  and  there  ^is  a  finding  of 
ri^t  of  property  in  defendant*     Judgment  ^sas  entered  that  defend*- 
ant  recover  from  plaintiff  the  poseession  of  the  property  replevied 
and  that  a  writ  of  retomo  habendo  iesue*     Plaintiff  appeals* 

On  Deceo£ber  18)  1935 >  plaintiff  purchased  the  ear  in  question 
from  Chieftain  Motor  Sales »  Inc**  a  corporation  (hereinafter  called 
Sales  CoB^any)*  imder  a  conditional  sales  contract*  by  the  teziBS  of 
irhich  Serth  Aaericaa  Aeceptance  Corporation  retained  possession  of 
the  Title  Certificate  bearing  plaintiff <s  naae>  unassignedy  to  be 
surrendered  to  plsdntiff  upon  the  payment  of  certain  instalments  by 
the  latter,   the  last  one  falling  due  Deoeaiber  18#  1936.     On  Hovexsiber 
29,  1936,  plaintiff,  while  having  his  car  serviced  at  Sales  Company* s 
place  of  business,  vjas  approached  by  Buschtan  agent  for  said  ccmpany> 
and  asked  how  much  he  would  "stand"  for  a  new  car.     Plaintiff  answered, 
"tSSO."     Busch  stated  that  he   thought  he  could  negotiate  a  deal  for 
plaintiff.     Plaintiff  testified  that  on  November  29,  1936,  he   talked 
with  Busch  at  Sales  Company^s  office,  where  he  asked  Busch  what  hm 
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would  haTO  to  pay  for  a  new  X937  eav,   the  Banie  type  ae  the  one  that 
he  was  driTlngj  that  Busoh  said,  •'How  amoh  will  you  stand?"  to  which 
witness  answered^  "1250 j«  that  Busch  saidi  "I  think  I- can  fix  you  up» 
Oo  hoaw  and  talk  it  orer  with  yo«r  wife  and  I  will  see  you  later |»» 
that  m  December  2*  1.9369  lusali  asked  hia  if  he  could  hriag  a  prospoot 
orer  to  the  house  to  see  the  oar,  to  whieh  plaintiff  ansiirered,  "Yesj 
hring  the  prospect  ©Ter^*  hut  that  "the  car  ain*t  to  he  sold  nor  title 
delivered  until  ay  new  ear  coraes  through."  On  Deceiniber  If  1936>  Busoh 
took  defendant  to  the  home  of  plaintiff  for  the  purpose  of  allowing 
the  defendant  to  inspect  the  oar  as  a  prospeotire  purchaser  of  it* 
Mrs.  ISason,  wife  of  plaintiff,  testified  that  her  hushand  told  her 
that  he  had  had  a  talk  with  Busoh  regarding  the  sale  of  plaintiff's 
car;  that  her  hushand  stated  to  her  that  he  helieTed  he  would  gel 
a  new  oar  as  Busoh  would  furnish  him  one  for  an  addition^  #250* 
She  furt}»»r  testified  that  Busoh  told  hoi?,  m.  Beoedber  1,  that  de- 
fendant was  a  prospectiTo  huyer  of  plaintiff's  oar  and  that  she  then 
allowed  Busch  and  defendajnt  to  inspect  the  oar;  that  later  that  evening 
Busoh  again  oalled  at  her  hosm   and  i&ade  out  an  order  on  Sales  Gam^^aajf 
t«  sell  plaintiff* 8  oar;  that  as  she  acted  for  her  hushand  in  business 
matters  she  signed  the  order.  It  provided  that  Bales  Ccaapany  should 
sell  to  plaintiff  one  1937  sedan,  to  he  delivered  on  or  before  December 
21,  1936,  "Type  of  car  traded  in  1936  Pont,  Deluxe  2  Boori"  the  price 
of  the  ear  was  fixed  at  $845,  to  be  ]^id  as  follows i  *Cash  on  Delivery 
$285.26  Used  Oar  Allow  #595.00  Used  Car  Idea  |55#26f*'  that  "title 
on  36  to  be  held  by  custoitter  until  1937  car  is  delivered  to  himj« 
"Buyer's  Signature  Geo.  W«  Mas<m  6348  So.  Albany  Chicago  111.** 
Defendant  knew  nothing  of  the  terms  of  the  order,  neither  plaintiff, 
his  wife,  nor  Busch  made  any  statement  to  defendant  that  would  put 
him  on  notice  that  plaintiff  reserved,  in  the  order,  the  title  to  the 
oa»  until  he  received  his  new  automobile  from  Sales  Company.  On  the 
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OTeiaing  of  December  1  Sales  Compaay,  through  BuBch»  Bold  plain- 
tiff's oar  to  defendant  and  the  latter  siade  a  small  deposit  on  th« 
oar»  and  the  next  day  plaintiff  delivered  hie  autorao'oile  to  Sales 
Coarpany.  On  Seoemher  3»  after  defendant  had  nade  further  payments 
on  the  purohaee  prioe»  Sal«s  Company  delivered  the  automohilo  to 
him*  A  hill  of  sale  of  the  car  from  3ales  Company  was  delivered 
to  defendant  on  December  5*  It  is  oonoeded  that  defendant  paid 
Sales  Company  in  full  for  the  oar.  Defendant  retained  possession 
•f  the  ear  xmtil  it  was  replevied  hy  the  hailiff »  on  Pehruary  2$ 
1937*  I'rom  December  1»  1936»  until  soaie  time  in  Fehruary,  1937f 
plaintiff  and  his  wife  repeatedly  requested  Sales  Coapany  to  delirer 
the  new  ear  they  had  ordered*  On  Beoeaiber  10  plaintiff  turned  over 
to  Busoh  the  final  instalment  mcmey  due  Iforth  i^merioan  Acceptanoe 
Corporation  on  the  old  oar*  Plaintiff  and  his  wife  state  that  they 
did  not  say  anything  to  Busoh  about  delivering  hack  their  car  be> 
oause  they  were  lookittg  for  the  new  car  fr(»a  Sales  Company  "evsry 
day*"  Plaintiff  admits  that  he  knew  cm  Deceaher  21  that  Sales  Company 
had  sold  his  car  to  defendant*  It  appears  that  at  that  time  plaintiff 
and  hie  wife  were  undecided  as  to  the  color  of  the  car  they  iRantfd 
Sales  Company  to  deliver  to  plaintiff.  It  is  olear  from  their  t^etia. 
msay  that  after  they  knew  of  the  sale  to  defendant  they  continued  to 
mtgs  Sales  Company  to  deliver  to  them  a  ne^v  oar  "ri^t  along* *  Mrs* 
Xason  testified  that  she  dsautaded  a  new  ear  in  JsJiuaryy  1937*  Busoh 
testified  that  at  one  time  Sales  Company  had  on  head  a  ear  that  suited 
plaintiff  and  his  wife  and  Sales  Company  was  then  ready  to  deliver  It 
to  plaintiff  hut  he  failed  to  pay  to  Sales  Caa^sany  the  #250  cash  re- 
quired by  the  ordor>  and  the  car  was  then  sold  to  another  party* 

Plaintiff  contends  that  "the  Chieftain  Motor  Bales  Company, 
dealer,  had  no  right,  title,  interest  or  authority  to  sell  the  Pontiac 
sedan  to  the  defendant!  that  the  dealer  wrongfully  sold  the  said  ear 
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in  oontrayention  of  statute  in  suclj  case  proTidedi  that  said  con- 

traot  of  Bale  "between  the  dealer  and  defendant  wae  therefore  void 

and  the  trial  court  therefore  erred  in  finding  right  of  property 

in  defendant  and  on  said  finding  giring  Judgment  to  defendant  in 

replevin." 

"As  a  general  rule,  where   the   true  o^mer  erf  the  property 
allows  another  to  appear  ae  the  ovmer  of  or  to  have  full  power 
to  dispose   of  the  property,   so  that  a  third  party  is  led  into 
dealing  with  the  apparent  ovia&Xf  an  estoppel  may  operate  agaiast 
the   true  o^noer  which  iftould  preclude  him  from  disputing  the  exist- 
eaoe  of  a  title  ^shich  he  has  caused  or  allowed  to  appear  vested  in 
another.     Jirain  v.  LaGranfee  state  Bank i  303  111.  330. ••      (Hational 
Bond  &  Inv»  Oo.  v.   ShiiTa>   255  111.  App,  415,  419 •)  "    ' 

Under  the  facte  of  the  instant  case,  we  think  the  foregoing  authority, 
as  well  as  others  tliat  might  be  cited,  disposes  of  the  instant  appeal. 
]ffo  demand  was  made  hy  plaintiff  upon  defendant  to  return  the  auto- 
mohile  until  the  replevin  writ  was  served,  although  plaintiff  admits 
that  he  knew  on  December  21  that  Sales  Company  had  sold  the  automobile 
to  defendant  and  that   the  latter  was  in  possession  of   the  property. 
Plaintiff  and  his  wife  continued  to  demand  a  oar  of  Sales  Company 
until  January,  1937 •     Indeed,  their  testimony  is  that  they  continued 
their  demands   "rigjit  along."     Plaintiff's  wife  was  not  positive  that 
she  had  not  made  a  demand  on  Sales  Company  in  February,  1937 »  Sales 
Company  finally  "folded  up."     Plaintiff's  wife  wa^  unable  to  laalce  a 
"satisfactory  settlement"  with  it  and  the  replevin  suit  followed. 
Plaintiff  contends  that   "the  attempted  sale  by  the  dealer 
to  the  defendant  was  in  contravention  of  statute  and   therefore  void;" 
that  "the  Motor  Vehicle  i^ti-Tlieft  law  [Tftiifcrm  Motor  Vehicle  ;aiti- 
Theft  Act,  ch.  95  1/2,  pars.  74-93,  111.  Kev.  Stat.  1937]  pxescribee 
a  certain  manner  and  means  for  the  sale   of  a  motor  vehicle  and  there- 
fore excludes  all  other  means  such  as  the  attampted  a:  le  by  a  luere 
bill  of  sale  ishich  method  was  used  by  the  dealer  in  this  case  whea 
he  sold  the  Pontiac  sedan  to  the  defendant."     Peosle  v.  BillardellOt^ 
319  111.  124,  is  cited  in  support  of  the  contention.     Neither  the  Act 
nor  the  ease  cited  has  any  application  to  the  facts  in  the  instant 
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Plaintiff  contendt;   tliat  "the  oourt  errod  in  overruling 
plaintiff's  oTsjection  to  adoission  of  eyideace  as  to  negotiations 
for  coa^rooise  or  settlement. "     TTob  oont«ntlon  is  based  upon  tw© 
qwQstioao  asked  llErs.  Maeon  upon  oroso-oxaiaination.     Ihe  trial 
court  ruled^  and  properly,  we  tMnkf   that  the  questions  asked 
upon  cross-ex-sjcinatioa  related  to  a  matter  that  had  "been  gone  into 
upon  the  direct  examination,     kttor  reading  the  direct  exarainat ion 
of  the  wttnoHB  %«  &.rs  sstisfied  th&t  the  %vo  queetlons  upon  Grose- 
examination  in  no  way  adrereeljr  af footed  plaintiff's  case.     Indeedf 
both  sides  asked  questions,  Mthout  objection,  as  to  efforts  load* 
by  plaintiff  and  his  wife  for  a  settlement*     The  two  questians  up^ 
eross-^3c:a]ai3aatlo(n  oould  be  entirely  ignored  in  the  e^tarminatian  of 
the  case. 

The  judgment  &t  the  Sianicipal  court  of  Ohloago  is  affirmed* 

iFriendv  P*  J*>  and  Sullivan,  J.,  oenoar# 
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This  is  an  aotion  Toy  plaintiff y  George  W»  Faulknery  doing 
iDusineBS  ae  i'aulkner  &  C(aQpany»  to  recoTer  damages  "becaitse  of  the 
failure  and  refusal  of  the  defendant.  Victory  Mutual  Life  Ineiaranoe 
Company*  a  corporation^  to  pay  real  e8tate  coismissions  claimed  to 
"be  due  said  plaintiff.  The  oauee  was  tried  "by  the  ij^urt  without 
a  jury  and  finding  and  judgment  entered  against,  defandant  for  $600. 
This  appeal  followed. 

Plaintiff's  complaint  alleged  suhstantially  that  he  vm.Q  a 
licensed  real  estate  hroker|  that  in  i>.pril»  1934,    there  was  an  agree- 
ment hotween  the  parties  that  if  plfxintiff  procured  a  purchaser  who 
would  pay  #15,000  for  the  premises  located  at  3821-23  South  viaha^ 
avenue,  belonalng  to  defendant,   the  latter  would  pay  "the  regular 
commisBion"  j)aid  real  estafee  hrokers  for  such  serrices  rendered  in 
the  City  of  Chicago I  that  thereafter,  May  23,  1934,  pursuant  to   said 
Bgreeiaent,  plaintiff  did  procure  the  Righteous  Supreme  Temple  of 
God,  a  oorporaticn,   to  purchase  said  premises  for  C'15,000;   that  the 
defendant  accepted  such  purchaser  and  entered  into  a  ccmtraot  vd.th 
It  for  the  sale  of   the  property j   that   on  or  oJoout  December  17,  1935, 
the  sale  was   "consummated  ***  by  and  between  defendant  and  the  pur- 
chaser 80  procured  by  the  plaintiff |«   that  the  fair,  reaBonable 
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and  usual  real  etjt&te  l3roker*6  ooooais&lon  due  plaintiff  for  cuoh 
serTioe  was  cmd  le  $G0O|     and  that  notvdthstanding  plaintiff  (e 
repeated  deaands  for  t}ie  payment  of  said  oo]BB>ission»  dsfendant 
persisted  in  its  refusal  to  pay  eaae. 

Defendant's  statement  of  defense  denied  that  it  at  any 
tiffift  entered  into  an  agreement  with  plaintiff  to  pay  him  a  hroker*s 
oamoission  for  the  sale  of   the  property  d  e&orihed  in  the  statenent  of 
olaim  and  it  further  denied  that  it  authorized  plaintiff  to  sell  said 
property  or  that  any  of  its  agents  had  authority  to  enter  into  an 
agreement  with  plaintiff  or  aziy  of  hie  airtents  for  ouch  sale*  It  also 
denied  that  plaintiff  procured  a  purchaser  for  the  precdses  for  the 
purchase  price  of  |15»000f  that  plaintiff  procured  such  a  purchaser 
"in  pursuance  to  any  agreement  made  as  alleged  in  plaintiff's  state- 
ment of  claim^"  and  that  defendant  sold  the  property  to  a  purchaser 
procured  by  plaintiff* 

la  April  I  1934 »  defendant  iwste  the  owner  of  the  property 
located  at  3821-23  South  tt^ahaeh  avenue »  improred  with  a  church 
•dlfieo  and  living  qitartera.     It  is  undisputed  that  thereafter  a 
deal  was  oonsvuremated  f vor  the  sale  of  this  property  hy  the  defendant 
to  the  Rit<5hteou0  Supreme  Temple  of  Ood. 

BoT*  Sally  Broy*  pacstor  of  the  church  organization  i^Mch 
purchased  the  proper ty>  although  admitting  that  Hot*  Jack  Hunter* 
plaintiff's  ealessman,  diccussed  with  her  the  purchase  of  the  propertyt 
as  well  a8  the  terms  upon  vsMch  it  oould  he  and  ■m.s  purohaeed  hy  her 
as  the  agent  of  the  Righteotw  J^uprema  Temple  of  Qodf  that  he  showed 
her  the  premiaeo  and  that  he  accompanied  her  to   the  office  of  the 
defendant  when  she  made  the  deposit  of  |30O  earncBt  luvney  and  entered 
into  the  preliBiinary  c<ai tract  for  ths  purchase  of  the  proper ty^ 
testified  that  John  H«  I^enty  who  ^.s  then  the  manager  of  the  real 
estate  department  of  defendant >  was   the  first  person  to  present  to 
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her  the  jaatter  of  the  purohaue  of  this  property  and   that  he  dls- 
(ms8<id  same  with  her  sereral   times  hefore  Hey.  Hvmter  oame  into 
tho  picture*      An  exaj»ination  of  her  testimony  discloseB  an 
overzealous  dispoeition  on  her  part  to  impress  the   trial  oourt 
that  Dent  and  not  Rev.  Hunter  procured  her  as  the  pastor  of  the 
Bighteous  Supreme  Temple  of   God  to  purchase  the  property. 

John  H»  Dent  testified  that  he  was  exogployed  hy  defendant 
compsuEiy  as  sianager  of  its  real  estate  department  slBoe  said  company 
was  organized  in  July^  19339  and  prior  to  that  time  "by  its  prede- 
cessor!  that   as  such  manager  of   the  real  estate  depai-tment  "I  rented 
the  property  and  made  repairs  and  have  had  charge  of  selling  the 
property  toof  putting  it  in  the  offices  for  ssLLei"  that  he  listed 
the  property  -vdth  quite  a  number  of  real  estate  firms »  including 
Paulkner  &  Company;   that  he  told  Hev*  Hunter  that  he  'fflsts  the  manager 
of  the  real  estate  department  of  defendant;   that  the  defendant  fixed 
$15»000  as  the  price  at  which  it  would  sell  the  property,  payahle 
'*|1»000  down  and  terms   to  suit;**   that  in  April,  1934,  he  employed 
Bev.  Hunter  to  procure  a  purchaser  for  same  at  that  price?  that  scsne- 
time  prior  thereto  J*  1*  Mitchemf  secretary  of  the  defendant  company, 
had  adTised  him  that  certain  persons  had  m&de  inquiry  concerning  the 
property,  "but  that  Mitchem  did  not  at  any  time  infona  him  that  Rey* 
Sally  Broy  had  made  such  inqiiiry  or  that  the  persons  who  did  were 
meifijers  of  her  church  and  that  he  had  neither  met  her  nor  talked  to 
her  ahout  the  property  until  »she  called  me  up  and  told  me  Mr*  Hunter 
had  been  there  claiming  he  represented  the  church  and  wanted  to  sell 
***  the  church  ***■•     I   tdd  her  Mr«  Hunter  was  all  ri^jht,  she  mi^t 
purchase   through  Mmj"   that  Rev.  iftinter  arranged  with  Rev.  Sally 
Broy  to  inspect  the  church  premises;   that  he   "told  me  that  she  would 
be  there,  and  he  wanted  me  to  he   there}"   that  on  May  23,  1934,  the 
witness  found  Rev.  Hunter  with  Rev*  Sally  Broy  and  some  members  of 
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hex  church  in  the  home  of flea   of  defendant;   that   "I  was   out  when 
lis  oajn©  in  ledth  some  prospectire  buyers  and  then  end   there  they 
paid  fSOO  earnest  money;'*  and   that  the  earnest  money  receipt  and 
contract  was     then  executed  for  the  sale  of  the  property  "at  the 
prioe  of  |15,000,   to  *oe  paid  in  the  following  manners  |:1,0<X)  in 
cash,  $400  quarterly,  including  interest j"   tha.t  he  first  mentioned 
Key.  Hunter  to  "other  officers  of  the  ccaapany"  in  connection  with 
this  property  in  the  spring  of  1934;    thtit  he  told  J.  n,  Mitchem, 
secretary  of  defendant  conpany  "I  had  It  lieted  with  Hunter,  a 
Balesman  ^**  in  the  spring,  early  in  1934,"  prior  to  the  sale  of 
the  property  to  Hev.  Sally  Broyj   that  he   talked  to  Mitchem  prior  to 
the  execution  of  the  earnest  money  contract  "concerning  Faulkner  & 
Company;"  sjad  that   "I   told  him  I   thought  I  had  a  sale  for  the  placef 
Mr.  Hunter  said  he  had  clients  he  was  going  to  bring  ***  out  ***  I 
told  him  the  Righteous  Supreme  Temple  Church  was  interested"  and  he 
said  "all  right,  let  them  c<aae  forward." 

Est*  Hunter  testified  that  in  addition  to  being  an  ordained 
minister  e£  the  Grospel  he  was  coaneoted  with  Faulkner  &  Company  as 
a  licensed  real  estate  salesman  and  specialized  in  the  sale  of 
churches;   that  Dent  informed  him  in  April»  1934 »   that  the  hoard  of 
directors  of  defendant  had  fixed  the  sale  price  of  the  property  at 
115,000}   that  Dent  said   "if  you  sell  it*  we  will  pay  a  reasonable 
commiseitm;"  that  after  endeavoring  to  interest  various   ^'preachers" 
and  "ministerial  alliances"  in  the  purchase  of  the  property,  he 
called  upon  Hev.  Broy  in  her  church,   thai  located  at  39th  street  and 
Vincennes  avenue;   that  "I   told  her  I  could  give  her  a  beautif-ul  deal, 
a  brick  building  at  that   time.     She  said  she  would  look  at  it   that 
evening.     That  was  quarter  of  two.     I   told  her  the  price  was  §15,000» 
#1,000  down.     3he  asked  if  I   thought  a  deposit  of  ^300  would  be 
enou^.     I  went  to  3823  and  waited.     She  came   over  in  her  car© 
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I  iras  standing  at  the  door.     t?he  talked  up  to  me  r^d  X  siarclied  her 
In  the  ohurch  ahd  showed  her  th®  S^jtaday  sohooX  room.     Thjs  pastor  was 
oecttpying  the  ap&rtsssnt  ana  I  set  permisBioa  to  2hDw  har   through  the 
six  roo«  apartment  with  hard  vood  floors.     2   uhowed  her  the  two 
kltchenot  ^n6.  fihs  was  pleased  -sfith  averything,  shQ  said  'it  ia  Just 
lovely,  I'll  msat  3''0U   toaaorrow  at  tshat  tiae?*   I  said   to  her  would 
two  o'clooi:  do  and  I  ^.fent   oil  tlmt  afteraooa  aad   tolci   ckaja  I  wciild  he 
there  the  next  day  -virtth  Mother  B.-^oy  to  raako  &  deposit.**     He  further 
testified  that  when  Bent  ei>id  to  him  in  April,  1934 »   "if  you  sell  it 
'sse  will  pcsy  reasonable  ccaaaisEion*'*  he  also  told  Mm  "I  sjb  nKvnager  of 
the  real  estate  department  i"  ttiat  «hef  or©  I  interested  a  huyer  I  went 
hy  the  Victory  Life  office*  and  asked  &  lady  at  the  information  desk 
there   »^at  authority  Mr»  Dent  had"  and  ehe  said  he  »i8  sianager  of 
the  real  estate j*  that  vAvtn  he  went  to  plaintiff  «e  office  on  May  S5» 
1934,  with  Eev»  Sally  Eroy,  he  did  not  see  ]3ent,  hut  Jlltchem  was  in 
the  front  office;   that  he  said  to  the  latter,   "Mr.  Eitchem,  I   eaa 
Rev.  Jack  Hunter  conneotod  yfith  Paullmer  &  tJoapaay*    this  is  Mother 
Broy  and  her  huehand  *-■**  they  w^it  to  rmke  a  deposit  on  3821-23 
South  Wabash  avenue ,  Old  Monuiaental  dongregatlon"  and  that  Mitohea 
eaid,  "Mr.  Bent  is  out  and  lie  has  charge  of  real  estate?"   tiiat  he 
waited  ^th  the  Broya  for  Bent's  retu3Ti  to  the  office  and   that 
"when  Mr.  I?ent  caaie  hack  I  proceeded  to  introduce   the  folks  a^j^tin  to 
ar.  Bent?"   that  Key.  Sally  Broy  •^handed  |;300  to  lae  and  I  handed  it 
to  Br»  Dent"  in  Mitchem's  presenoej  that  Kltchea  took  the  mcsney  frcm 
Dent,   "went  to  the  hack**  and  shortly  thereafter  returned   vsitb  the 
earnest  money  receipt  and  ccsitrjact,  which  he  handed  to  ae  and  I  ia 
turn  handed  to  Ker.  Broyj  that  at  that  time  I   told  Mitchem  "I  had 
"been  instructed  hy  Mr.  A5ent  to  sell  the  property*  and  tltet  "Mr.  Bent 
offered  me  a  reaBonahl^  ecwalBuXm.  *«*  and  I  am  expecting  to  ht>  paid;* 
that  Mltohem  eaid  "all  right  or  soacthiRi:;  to  that  effect;"   that  ishen 
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he  next  saw  Mitchem  at  his   (?epk  in  defenciant'R   office,  he  uaid  to 
hi»,   "I  osme   to  see  you  about  thjs  sals   of  the  llofnum&ncal  Chiuch* 
when  will  you  Tae  able  to  pay  the  ooBanlspion"   and  bs   said   "rubaiit 
me  a  Mllj*   that  "I  told  him  I   aiu  colag  to  insist  that  you  laalca  it 
4^.     I  went  'back  and  reposrted  to  lUr.  Faulkner.     He  told  me  O.K*  I 
got  a  hill  and  carried  it  to  Mr.  Mitchsm.     Ha   said  that  sflll  "be  all 
ri^t.     I  waited  two  w«0ks  and  went  back.     H©  said  he  had  no  reoo>?d 
in  the  books  of  tltjs  sale*     X  said  (I  am  not  the  bookkeeper »  do  you 
want  to  pay  or  not?*     He  said  *1  have  nothing  to  pay  on»'   then  I 
proceeded  to  Mr.  :?au3Lkner.*     0»  crosB-exaiaination  Rev.  Hunter  testi- 
fied that  when  he  saw  Uitchem  in  April »  1954 »  he  said   **I  &si  conriected 
with  Faulkner  8.-.  Company  and  Mr.  Dent  requeeteC!  me  to  find  a  buyer  for 
3821-25  Wabash  avenue  and  he  praised  to  pay  and  I  ecspect  to  be  paidi" 
that  Mitohem  replied  "everything  will  be  all  right  ***  we  expect  to 
pay  coanniBBion  for  anything  sold"  and  •'wrota  on  a  pi3oa  of  paper  about 
another  piece  of  property  for  »a  to  Bell," 

J.  iS.  Mitohem  testified  in  defendant's  bel^lf  that  as  secre- 
tary of  the  defendant  corporation  he  "had  charge  of  the  general 
management  of  the  ooapany's  "business;"   that   "Mr.  Dsnt's  duties  were 
to  manage  the  real  estate,   that  is,  collect  the  rente,  lock  after 
repairs,   to  make  some  purch8,Bes,   (small  items   *-^*  necessary  ©xpeneee 
***  of  our  real  estate  ***  collections  on  moxtgug:es>  collections  <m 
principal  and  intareBtj"   that  an  executive  coEiaittee  ccjapoBed  of 
seven  BiamberB  of  the  board  of  directors   "fixed  the  price  for  the  sale 
of  property  and  authorized  the  sales?"     that  Dent  did  not   advise  liim 
that  he  had  listed  the  property  for  sale  with  !«▼•  Hunter  prior  to  tb.« 
time  the  deal  was  closed  with  Rev.  Broy  and  that  lent  did  not  advise 
the  executive  committee  or  board  of  directors   of  the  defendant  in  the 
preeence  of   the  witness   "about  having  listed  the  property  or  iiaviag 
entered  into  an  agreemsnt  with  Mr.  Hunter   to  sell  i^  prior   co   the   tiuie 
this  daai  was  closed}"   that  the  fixst   time   "he  sa^  Hunter  in  comioction 
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•with  tMB  Moniimental  Churoh  doal"  was  on  May  23.  1934,  when  he 
was  in  plain wiff •  t«  office  with  Ker.  Bally  Broy,  Dent,  and  others; 
that  on  that   oooaoiwi  nsr.  Hunter  did  not  say  anything  to  him  wlWi 
reference  to  the  deal  and  did  not   tell  Mm  "that  he  had  "bean  told 
"by  Mr*  Lent  to  coll  the  property  and  h©  waR  expecting  a  ooE5iai«Bicai|*' 
that  jurt  after  th«  desl  Tsr»,6  oloe^od   ilimter  "Hai^dc  demand  for  a 
oomiaiasion"  ajnd  "I   told  Mm  I  had  no  knowledge   of  hie  havin/f?  inter- 
•etod  this  purohfiRer  in  thJ,B  property,  hut  if  he  v.oixld  eu^ani.t  hie 
Mil  i  would  read  it   to  the  executive  oeBBaittee;"   thet  Bishop  Val- 
entine,  ti'eRSurer  of   the  defendant  conprnyf was  pref^ent  taurine  thlB 
last  mentioned  conversation;   that  TJent  did  not  "say  anything  -with 
x&fOTenoe  to  Rev,  Hunter  raaking  the  Rale  of  the  property j"  and  that 
Rev*  Bally  Broy  handed  the  #300  earnest  money  directly  to  the  ^t- 
neas* 

Rohert  Valentine  te^tiflod  that  he  was  treasurer  of  tlje 
Victory  Mutual  Life  InBur8.nce  COTipany  and   that  the  first  time  he 
saw  Hunter  was  vflien  he  cane  to  defendant's  office  after  the  deal 
was  oonmmmated   "to  claim  oommiscioa?''   that  Mitohem  called  over  to 
him  and  said   "Sir.  Hunter  Ir  l«re  for  coiainissiraij"  that   "I   said  to 
Mr.  iiunter   »when  did  you  intervie-w  thece  people  v/ho  "bought  thin 
ohuroh?*   and  he   ©aid  'I   aon*t  laiow.*     I  said  «lho  gave  you  authority 
to  sell  the  propertyt*   and  he  e aid   »I  don't  know,*   heeitating*     I 
eaid,   'Well,  if  you  don't  know  who  gave  you  authority  to  sell  it, 
and  you  don't  know  when  you  first  interviewed   them,'   I   said  'Mr. 
Mtchem,  we  can't  aonsider  this  case,  wj  have  no  right  to  pay  any 
one,  we  have  a  ri^ht  to  protect  the  interest  of  the  Victory  Mutual 
Life  Insurance  Company.'     Mr.  Mitohem  said   'Mr.  Huntesrt  get  a  bill 
and  send  it  in*'  *• 

The  first  question  presented  for  our  datermiUAtion  ia  i^hether 
plaintiff  procured  the  purohasei    to  whoa  the  a&le  ^as  made.     Thile 
there  is  uoeia  oonfliot  in  the   teetimony  upon  this  phase  of  the  caese  , 
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It  clearly  appears  that  there  was  ample  avidonoe  to  warrant  the 
trial  oourt  in  finding  not  only  that  plaintiff's  agent  procured 
tht  purchaser  Tsut  that  his   efforts  trouf-ht  about  ths  sale. 

It  is  next  claimed  that   defendant  "never  eiaployed  plain- 
tiff to  sell  the  real  estate  in  question;"   that  Dent,   the  agent 
and  employee  of  defendant i   "hy  v/hcm  plaintiff  claims  to  have  heen 
employed,  had  no  authority  to  employ  a  sub-agent  to  sell  the  real 
estate  for  the  company j"   that  Bent,   the  manager  of  defendant* e  real 
estate  department,  "had  no  authority  to  bind  the  defendant  to  pay 
oommlBeion  for  the  sale   of   real  estate"  belonging  to  the  comijany; 
and  that  the  defendant   "iieither  by  vrrittea  or  oral  agreement  nor 
by  ratification  or  otherwise"  obligated  itself   "to  j^y  the  plaintiff 
for   eervices  in  the  transaction*" 

Ab  to  these  contentions,  plaintiff's  poisition  is  that  de- 
fendant employed  him  to  procure  a  purchaser  for  the  property;  that , 
•yen  though  defendant's  agent,  Dent,   did  not  have   actual  authority 
to  employ  plaintiff    to  sell  the  proper ty»  the  defendant  is  bound  by 
the  apparent  authority  which  it  knoi.vingly  permitted  Dent  to  assume 
and  exercise  to  the  same   extent   that  it  would  be  by  authority  acttaally 
granted;  and  that   "tshether  ..)ent  had  authority  to  employ  plaintiff  or 
not,  when  the  defendant  consummated  the   sale  with  knov/ledge  of  plain- 
tiff's agreement  with  Dent,  it  ratified  the  act  of   Seat  in  his  em- 
ployment of  the  plaintiff." 

The  fact  that  Dent  as  manager  of  defendant's  real  estate 
department  employed  Hunter  to  sell  the  property  and  agreed  that 
plaintiff  would  be  paid  a  reasonable  oonnniseioaa  for  doinp:  so  is 
unoontroverted.     T,hether  he  had  authority  to  bind  his  principal, 
the  defendant,  in  so  doing  mast  be  determined  frcaa  all  the  facts 
and  circumstances  in  evidence.     Inasmuch  as  vje  have   set  forth  the 
evidence  somewhat  fully»  it  is  only  necessary  to  point   out  a  few  of 
Dhat  ve  ooRSider  its  controlliag  features.     Dent  and  Hunter  both 
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taetified  that  after  the  latter* b  en^jloyment  "by  the  former  to  sell 
the  property  and  Tsefore  the  sale  was  consucmiated  they  apprised 
Itttcheiri,  defendant's  secretary,  tr4xo  as  general  aanager  of  its 
affairs  unquestionably  had  authority  to  act  for  it,   of  such  eiiqploy- 
»ent  and  agreement   to  pay  oona33ission  and  that  he  acquiesced  in  thd 
arrangement  rind  agreed  that  the  defendant  -would  pay  a  conmission  to 
plaintiff  if  hs  procured  a  purchaser.     It  is  true  that  their  testi- 

■ony  in  this  regard  was  denied  by  Mitchem  find  it  was   nought  to 

Valentine , 
oorrohorate  llitchem's  testimony  lay  that   of   the  witness  Sxacsszczj:  who 

testified  to  a  oonversatioa  between  Mitchem  and  Hunter,  which  Val- 
entine 
vmsX  said  he  participated  in  and  whLoh  he   stated  occurred  sometime 

Valentine 
after  ths   deal  was  consumoiated*     Biiuter  said  vipffgjiaf*  vm-n  never 

Valentine's 
present  when  he  talked  to  Mitchem.     However,  IfcasxaBxkSfflc  vers  ion  of 

this  conversation  was  that  in  answer  to  his  questions  as   to  when 

he  interviewed  Rev.  Bally  Broy  and  as   to  who  authorized  Mm  to  sell 

Valentine 
the  property.  Hunter  said  "I  don't  know"  and  that  *lB*fffl^   tlien  told 

Mitchem  that  no  oommission  should  he  |>aid.     The  inconsistency  of 

Valentine's 

IdOEaonddtK  testimony  is  demonstrated  by  hie  further  statement  that 

Mitchem  concluded  this  cmversation  by  Baying»   "Mr.  Hunter,  get  a 

bill  and   send  it  in."     13ven  Mitchem  testified  that  Bev.  Hunter 

accompanied  Rev.  Sally  Broy  to  defendant's  office  when  she  deposited 

the  earnest  m(mey.     In  the  light   of  all  the  other  testimony  in  the 

record  Hunter  could  not  have  made  the  ansv/ers  imputed   to  liim  by 
Valentine, 
'VSbmwaCt  and  since  the  latter's  testimony  is  refuted  by  that  of  erery 

other  witness  in  the  case,  including  defendant's  witnesses^  Mitchem 
and  Bev.  Sally  Broy,  it  was  apparently  disregarded  by  the  trial  court* 

That  it  was  contemplated  that  a  coamiission  would  be  paid  for 
the  sale  of   the  property  is  shown  by  the  receipt  given  for  the  #300 
earnest  money  deposited  by  Rev.  SaUy  Broy.     But  this  document  was 
more  than  a  receipt.     It  was  a  preliminary  contract  executed  by 
Mitchem  for  the  defendant  and  by  Rov*  Sally  Broy  for   the  purchaser 
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and  contained  the   terms  and  oonditionBof  the  sale.     On©  of  its 
provisions  ?ra.6   ••in  case  purchaser  fails   to  comply  with  the  condi- 
tione  after  good  title  is  shcran  in  owner.  Bald  earnest  money  is 
forfeited  as  liquidated  damages  and  epamiseion**     This  document » 
dictated  "by  someone  in  the   office   of  defendant's  attorney  and 
eigned  "by  Mitchem,  evidenced  defendant's  intention  to  pay  a 
comiaission.     Sent,  -who  ■«&.£  an  employee,   surely  was  not  entitled 
to  a  commiBGion  on  the   sale,  and  the  only  person  who  did  or  could 
claim  a  commission  for   the  nale   of   this  property  was  Rev*  Bmter 
in  behalf   of  plaintiff  • 

It  is  strenuously  urged   that  IDent,   the  manager  of  defend- 
ant*B  real  estate  department,  had  no  authority  to  ea^loy  plaintiff 
or  his   agent   to  sell  the  property  or  to  hind  defendant   to  pay  a 
commission  for   the  sale   thereof.       If  ^e  assume  that  it  was  not 
shown  that  Dent  had  actual  authority  to  employ  plaintiff  to  sell 
the  property,   the  facts  and  cirotmstanees  in  evidence  were  ample 
to  justify  the   trial  court  in  finding  that  not  only  did  defendant 
knotdngly  permit  Bent   to  hold  himself   out  as  having  authority  to 
employ  plaintiff  and  agree  to  pay  him  a  commission,  but   that 
Xiohem,  defendant's  secretary  and  general  manager,   expressly  approred, 
of  suoh  employment  and  personally  promised  plaintiff  that  he  would  !>• 
paid  a  comiaission  if  he  procured  a  purchaser  for  the  property,   ""Where 
the  principal  kno\vingly  permits  another   to  hold  himself   out  as  Mb 
agent  and  the  agent  in  that  capacity  exercises  authority,   thu  prin- 
cipal is  hound  to  the  same   extent  hy  the  authority  assiaaed  and  exero 
cised,  with  the  apparent  authority  of  the  principal,  as  hy  the 
authority  actually  granted."       (Uprthem  Illinois  Opal  Gprp>  v» 
Cryder,   361  111*  274*)      "Apparent  authority  in  an  agent  is   nxjoh. 
authority  as  the  principal  kno\i/insly  permits  the  agent   to  asnume 
er  v;hich  he  holds  his  agent  out  as  posBessinoj   s^'Uch  authority  as  he 
appears  to  have  hy  reason  of  the  actual  authority  which  he  has; 
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Bttch  authority  as  a  reasoria"bly  prudent  man,  usinr  diligence  and 
discretion  J  in  riew  of  the  principal's  conduct  would  naturally 
suppose  the  agent  to  possess.**     (?al>er-'Mus8er  Oo»  r.  Dee  Clay  Oo»i 
291  Ill«.  240.) 

In  any  ereat  the  erldenee  is  conclusive  that  the  defendant 
ratified  the  ect  of  its  agent  Dent  in  employing  plaintiff  and  it  is 
«a  estahlished  rule  of  agency  that  a  suhsequent  ratification  of 
the  act  of  the  ajrent  is  equivalent  to  an  original  authorization* 
(Vetesgik  V.  Mamillt  34*?  Ill*  611*)        "A  corporation  laay  ratify 
the  act  of  one  who  assusied  to  act  for  it  and  thus  remove  the  ohjeo- 
tion  of  want  of  authority  in  the  first  instance^  provided  the  act 
"be  one  which  could  liave  l3een  leg£xlly  authorized*"      (Roaehill  Cemetery 
''"•  DeBTOsterB   291  111*   240*) 

Plaintiff  was  employed  Tsy  Dent   to  sell  the  property*     He 
procured   the  purchaser  to  ndaich  it  was  sold.     Defendant  accepted 
the  "benefit  of  plaintiff's  serrioes  with  knowledge  of  Dent's  con- 
tract of  caqployment  with  him*     The  facts  alld  oircuostanees  in  evl- 
4e]|»«  elearly  establish  defendant's  liability  to  pay  plaintiff  a 
reasonable  commission  for  his  serrices  and  no  claim  is  laade   that 
ffiOOf   the  amouAt  awarded  by  the  judgment  for  such  serrioes »  is 
exoessiye* 

Since   this  case  has  been  reviewed  on  its  merits >  it  is 
wmecessary  to  pass  upon  appellee's  motion  to  dismlBs  this  appeal^ 
liMch  was  heretofore  made  and  reserved   to  hearing* 

7or  the  reasons  stated  herein  the  Judgment  ol  tbe  Municipal 
oeurt  of  Chioago  is  affirmed* 
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Illinois^  assaulted  the  plaintiffs  vTith  great  foroe  and  violeno* 
and  th6tn  and  there  struok  tliem  with  fists »  olu'bs  and  otlier  wt^^pons 
against  the  peaoe  of  the  People  of  the  State  of  Illinois* 

**A8  a  direot  and  proximate  consequenoe  of  the  aiisoondaot 
of  the  defendants  as  ahore  set  forthf  dirers  and  serere  injuories 
were  inflicted  upcm  the  plaintiffs  of  a  teaqporaxy  and  perjoanent 
nature  I  they  hare  suffered  and  iriLll  suffer  graat  pain  and  anguishf 
they  have  spent  and  will  apend  great  sums  of  sumey  ia  endearorlAg 
to  he  cured  of  the  said  injuries)  they  hare  heen  and  will  be  pre- 
yented  from  following  their  usual  occupations  and  husinesses  and 
from  perforEdng  their  duties  in  and  ahout  their  ordinary  affairs  | 
they  hare  lost  and  will  lose  diners  and  large  sums  of  money  ^hiah 
they  would  hare  otherwise  made  and  acc^uired* 

"She  plaintiff  BITIT  IC^ICH  asks  judgment  against  the  de- 
fendants in  the  sum  of  'WIW  TEOXt&^iSD  POEImAJS  '•'^^  and  the  plaintiff 
^^CS3PH  MOim  aslcB  judgment  in  the  sum  of  Tm  momi'M)  DOLLaSS  ***,•» 

the  defendants  in  their  answer  jointJly  and  indiyi dually  denied 
the  material  allegations  of   the  coaplaint* 

Briefly  stated  the  evidenee  offered  in  plaintiffs*  hehalf  -was 
tlaat  CKn  July  If  19549  they  were  visiting  a  portion  of   the  Goolc  County 
Forest  PretserTe  at  Willow  Springs »  Illinois}  that  an  organi^aatioa 
knovan  as  the  Xlova  Lodge  was  holding  a  picnic  ea.  %hat  day  in  a  ^sir<* 
tially  segregated  picnic  groTe  in  said  Forest  presenre  ahout  two 
hlocks  frcaa  where  plaintiffs  and  others  of  their  group  had  originally 
stopped  to  play  horseshoes f   that  Rudolph  Mares ^  the  hushand  of  Betty 
Hares  and  a  member  of  plaintiffs*   party,  was  requested   to  repair  the 
horn  of  a  oar  belonging  to  a  person  attending  the  Ilcva  Lodge  picnic | 
that  plaintiffs  accompanied  Mares  to  a  point  near  the  entrance  of  the 
grore  in  which  the  Ilcva  Lodge  picnic  was  being  held,  where  they  met 
some  friends  with  whom  they  talked  while  Mares  went  to  fix  the  horni 
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tliat  one  Jerry  Blaha,   oaxe  of  the  coannittee  In  oharga  of  arrangra- 

D»nta  for  the  Ilova  Lodge  picnic p   then  approached  plaintiff  Lacina 

and  asked  him  to  oontrllsute  toward  payment  of  the  Iseer  consumed  at 

the  lodge  pionicf  that  Laoina  said  he  ^ould  not  contriTaute  anything 

as  he  was  not  attending  the  picnic  hut  was  nwrely  waiting  for  his 

hrother-in-law,  Mares »   to  finish  repairing  the  h<n>n;   that  Blaha, 

after  maicing  some  Jocular  remark  to  Laolnat  left  him)   that  shortly 

thereafter  defendant  Sohoto,  who  was  associated  with  Blaha  upon  the 

lodge  picnic  arrangement  committee,  accompanied  hy  the  defendants 

John  Zunolch  and  Stere  Zuncioh  and  others,  all  of  whom  were  either 

lodge  meiiibors  or  guests  at  the  picnic,  accosted  Lacina j   that  ,'-;ohoto, 

demanding  that  Lacina  leave  the  immediate  riolnity  of  the  picnic 

grounds,  struck  the  latteri   that  John  "uncioh  and  Steve  Zunoich  thea 

Sohoto 
Joined/Ln  severely  heating  Lamina,  Steve  Sxmclch  and  Cohoto  striking 

him  with  cluhs  after  he  had  "been  knocked  to  the  ground j  and  that 

plaintiff  Betty  Marec,  who  was  in  the  immediate  vicinity,  received 

eome  hlovs  during  the  altercation. 

Dr.  Otto  Charles  Pine,  his  attending  pliyKician,   testified 
that  upon  examination  hs  found  Ijaciim  "to  he  suffering  with  a 
hemmorrhaglc  left  eye  ^**  with  a  heramorrhagio  conjunctivitis  or 
an  inflammation  of  the  lower  lid  of  the  eye;  and  his  upper  and  lower 
front   teeth  were  loosened  *>^-*  his  rihs  from  the  fifth  to  the  twelfth 
were  all  sore,  and  he  had  multiple  contusions  ***  and  abrasions  over 
Mb  haok  and  chest,     /md  the  sjmiptoaBology  hesides  that  was  of  cere- 
bral eonoueeion.     The  man  'nas  complaining  of  dizziness  and  nausea, 
inability  to  eat,  weakness  and  faintnese*" 

The  defense  offered  was  not   of  provocation,  Justification 
or  mitigation.     The  evidence  presented  in  hehalf   of  defendants  was 
to  the  effect  that  a  brutal  and  unprovoked  assault  was  made  directly 
upon  Lacina,  but   that  none  of  them  participated  Insaae. 

Tlie  defendants  coatend   (1)   that   "reversible  error  was 
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coiamitted  Toy  the  Court  in  allo-wing  in  evidence  the  two  photograBh-t 
purporting  to  portray  th«  pIiyBical  appearance  and  condition  of  the 
plaintiff  Joseph  Laoina*   over  ohjection  of  defendt^ts,  i^thout 
proper  foxwdation  or  preliraiaary  proof  as   to  the  authenticity  cf 
the  phetographe;"   (2)   that   "punitiT©  damages  cannot  be  recovered 
in  an  action  for  assault  anc*  hattery  unless  plEj.ntiff  proves  that 
the  assault  was  of  a  naaliciouB  and  preaediated  character i"  and  (3) 
that  "the  verdict  of   the  jury  in  favor  of   the  plaintiffs  is  against 
the  BianifeBt  weight   of  the  evidence  and  the  verdict  in  favor  of 
Joseph  Lacina  Is  grossly  excessive*" 

Couneel  for  defendants  indulge  in  a  lengthy  argument  in 
support  of  his  ocntention  tla&t  prejudicial  error  was  conaBitted  hy 
the  trial  court  in  allowing  ill  evidence  two  photographs  taken  tv/o 
days  after  the  occurronee*   one  portr&ying  the  injured  condition  and 
appearance   of  Lacina's  face  and  the  other  of  hie  baclc.     Laoina^ 
when  shoiim  the  pict^u^es«   testified  that   they  showed  correctly  %kk9 
condition  of  Ms  face  and  toack  at  the  time  they  were  taken  and  his 
attending  piiysioian  testified  that  the  photographs  '♦aarreotly  peortray 
and  represent  the  conditi<m  of  this  xaan*  s  hack  and  face  al>out  the  tiaie 
X  first  Saw  him***     It  haa  laeen  repeatedly  held  that  pici;ureiB  taken 
uader  circuiastanoes  siiailar  to  those   testified  to  here  are  clearly 
adTaiBcsihle  without  the  testimony  of  the  photographer  who  took  thsau 
The  testimony  of  Irf^oina  and  his  pj^ysiician  rendered  the  photographs 
coaapetentt   the  essential  test  heiag  the  correctness  of  the  portrayal 
of  the  person*   thing  or  condition  represen&ed   thex^on«  The  rule  under 
vhloh  photographs  that  are  testified  t«.  as  hela^  correct  representations 
of  a  person  or  ohjeot  sure  oosapetent  as  evidence  without  preliaiinary 
proof  hy  the  photographer  vAio  took  them  as  to  the  kind  of  oaEcra  used 
and  all  of  the  circumstances  in  and  a\)out  their  taking  is  approved  in 
the  following  language  in  ¥igBnore  on  i^Jvidence,  Vol.  2,  pp.  97  and  98 1 
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"The  olDjsction  that  a  photogrr^ph  may  "be  so  laade  as   to 
misrepreeent  the  o'bjeot  is  gentdaely  directed  against  its 
testimonial  soxmdneas;     "but  it  is   of  no  validity.     It  is  true 
that  a  photograph  oan  he  deliherately  bo  taken  as  to  convey 
th<3  fflost  false   imp'oaBloxi  of   tho   o"bjf5ot.     But  bo  aloo  can  any 
witness  lie  in  his  vorde*     A  photograph  o^m  falsify  ^uet  as  much 
and  no  taore   than  the  liuman  baing  isho   takes  it  or  verifies   It. 
t£he  fallacy  of  the  objection  occiirs  in  aseiaaiag  that  the  photo- 
graph oan  cone  in  tea timoni .ally  without  a  competsnt  person's 
oath  to  Buppori.  it  ***•     If  a  qualified  ohserver  is  foxiod   to 
say»    »Thi.u  phonograph  represents  tha  fact  as  I    Sciw  It,'    there  is 
no  more  roason  to  excslude  it  than  if  he  had  said,   'The  follovring 
words  represent  the  fast  as  I    saw  it,*   ishlah  is  slvi&ys  in  effect 
the   tenor   of  a  Tsitnsss'    oath.     If  no  witness  has   thus  attached  hi« 
credit  to  the  photograph,   then  it  should  not  ooae  in  at  all,  any 
more   than  an  guaony~i^ou3  let^^r  should  h9  rooeivsd  as  tcatiaony*^ 

Za  passing  upon  the  coopetenoy  of  a  photoapraph  as  tfvid3ae« 

in  tho  recent  case  of  BroMaa^iev.  SroT»nlie.>357  111.  117,  our  Supreme 

court  said  at  pp.  12S  and  124  s 

"The  propcnente  were  permitted  to  introduce  in  evidence  a 
photograph  of  the  deceased  testatrix*     '2h.@   evidence  shows  tliat  the 
i>hoto^aph  T&ras  tsisn  either  in  the  year  1922  or  the  year  1924. 
Thex'a  Tyas  a  conflict  in  the  evidence  as  to   the  phyfcical  condition 
and  appeararioe  of  the  toatatrix  frcm  1922  do\m  through  1924.  Wit- 
nesses ^0  were  -well  acquainted  with  and  faimilar  with  her  appear- 
{moo  in  t.hs  ysera  1922  and  1924   t'3 stifled   thai  the  photograph  was 
a  correct  representation  of  the   testatrix  in  those  years.     !Dh« 
photograph  bare  was  not  like   a  pic-urs   taii^ih  «;i-h  the  ..:-ray,  which 
requires  a  person  trained  in  the  science  of  roentgenology  to  tako 
the  piccure   or   to  road   the   name.     Ho  Bcientifio  education  is 
necessary  to  read  a  photograph  reproducing  the  features  and  appear- 
ance of  an  individijal.     Proof  of  the  accuracy  of  a  photograph  may 
\>e  made  hy  the  testimoay  of  one  who  was  f ami  11  ar  with  the  appeara^nce 
of  the  person  at  the  time  the  photograph  was   taken.      (22  Am.  ^;  ^g. 
£noy*  of  Iaw,  776*)     Qae  of  the  questions  in  the  case  was  as  to  the 
physioal  condition  of  the  testatrix  at  about  the  time   the  will  in 
question  was  made.     It  was  therefore  competent  to  malce  proof  of  her 
personal  appearance  during  the  period  under  investigation.     >.  photo- 
graph &hown  to  he  a  correct  representation  of   the  iiestatrix  during 
such  period   of  time  is  competent  as  tending  to  show  her  appearance, 
her  vigor,   teaiperament  and  the  ap|«a,rent  strength  of  character  ab 
ahomi  hy  the  picture  of  herself.     (Pritchard  y.  Austin,   69  U.  H» 
567,  14e  Avl.  138.)     The  trial  oourl  did  not  ferr  in  peimitting  tho 
l^aiotograph  to  go  in  evidence ••* 

In  answer  to  defendants'    contention  that  punitire  damages 
oannot  he  reooyered  in  an  action  for  assault  and  hattery  unless  It 
is  shown  that  the  assault  w&b  of  a  malicious  and  premeditated 
oharaoter,  it  is  sufficient  to  state  that  the  record  discloses  that 
it  was  hoth  alleged  and  prorcd  that  the  unprovoked  attack  made  upon 
Laoina,  who  was  at  a  public  place  Yftiere  he  had  a  right  to  he  and  mind- 
ing hie  own  business,  was  brutal,  vioiousj>   wanton  and  malicioue.  The 
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allegations  of  the  complaint  that  delend&nts  "£.BeBiilted  the  plain** 
tiff  a  with  great  force  and  violaace  and  then  aiicl  there  struck  ths». 
¥lth  fists »  olul»s  and  other  woapons  '  naceEs^irily  inolndoa  the  ele- 
ment of  zoalioe* 

It  is  urged   chat  the  trial  court  ehould  not  haT3  instructed 
lihB  jury  that  plaintiffs  or  either   of  them  ad-sht  he  awarded  punitlT» 
damages  if  it  "believed  from  th.e  evioence  "that  the  aeeault  Tsaao  -wantonj 
recklesB  or  vxoious  and  \uacall3d  for  in  itc  oharaoter"  since  punitlrt 
damages  were  not  prayed  for  as  such  in  the  complaint.  It  is  not  iieoe- 
ssary  to  claim  exemplary  damages  hy  name,  it  feeing  sufficient  if  the 
facts  alleged  and  proved  "be   fcuch  as  to  warrant  their  aBsessment* 
( Taneaki  t.  St*  Louis  M»  B»  T*  Sar»  Co.i   330  111.   r^.pp*  300»)     Defend- 
ants next  argue  that  the  verdicts  returned  ags^inst  thsia  lA'era  a^inst 
the  manifest  weight  of   the  c  videiioe*     It  ic   onl;^  moeene.rj  to  state 
as  to  this  contention  that   .siiile   ths  eyidanoe  win  in  sharp  confliet 
it  amply  supported  the  verdlcta* 

In  view  of  the  charactar  of   the  eBeault  made  upcn  the  plain- 
tiff Lacina*   the  number  of  hi£i  asQa.il8.nt8  and   the  injuries  he  f^uffezM 
ed»  as  heretofore  set  forth,   «e  are   of  the  opinion  that  the  damages 
awaarded  hia  lay  the  jury  are  not  cxcessiTe  in  amount.  Ho  question  is 
raised  ao  to  the  amount  of  dcjpap'eB  awarded  plaintiff  Betty  ifcires* 

lax  the  reasons  indicated  the  judgments  for  |2B  in  faro r  of 
plaintiff  Betty  Mares  and  against  defendant  John  ;3o"boto  and  for 
il»50G  in  favor  of  plaintiff  Joseph  I^cina  and  against  defendants 
Stave  Zuncich,  John  2o1»oto  aad  John  2;\moioli  are  affirmed* 

S'riend,  P«  J.,  and  Seanlsn,  J.,  conour^ 
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On  FelDruary  11,  1933,  plaintiff,  Louis  HeineBian,  filed 
a  complaint  in  foroibla   detainer  in  the  Municipal  court  against 
A»  J.  Mouzakiotisp  defendant,  asking  for  a  judgment  granting  him 
poBsecslon  of  the  third  flosr  apartment  in  the  building  at  4014 
Horth  Paulina  street*     In  response  to  suoraons  seryed  upon  him, 
defendant  personally  appeared  in  open  court  era  FeTsruary  17,  1931, 
at  v*iich  time   the  cause  was  continued  until  March  18,  1937,  when 
the  court,  after  a  hearing  without  a  jury,  found  that  plaintiff 
had  the  right  to  possession  of  the  premises  and  entered  Judgm^it 
accordingly*     On  It  roh  29,  1937|i  defendant  presented  a  motion 
supported  by  his  verified  petition  to  vacate  the  jud^ent,   which 
was  denied  on  the  same  day*     Ibis  appeal  followed*    Ho  hrief  has 
^•en  filed  in  this  court  1>y  plaintiff* 

3)efendant*s  petition  to  vaeate  the  judgment  alleged  that 
this  action  was  commenced     on  ffehruary  11^  X937f  and  "was  "based  on 
a  five  day  notice  served  on  the  defendant  on  the  2nd  d-^y  of  Tehruary^ 
A«  D*  1937 f*  that  "eald  suit  was  ocatinued  for  a  heariag  mtil  Kareh 
18,  1937,"  at  which  time  judgment  for  possession  was  entered  and  a 
writ  of  restitution  ordered  to  issue,   said  writ  of  restitution  to 
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>•  "stayed  ten  daysi"  t^t  "cai  5'e'bruary  17,  1937  >  and  prior  to 
the  4i;idgnent  for  possee&ion,   the  plaintiff ts  ootmsel  accepted  ^8^ 
uhlch  "WiaB  the  amoimt  olaiatsd  in  the  fire  day  notice  j"  that  "plain- 
tiff's  oouneel  then  mailed  hiffl  a  notice  stating  that  he  wats  in- 
etruoted  to  get  poasessioia  and  that  his  lease  ^ms  terminated ;m  gj^ 
that  *he  ie  in  poasession  under  a  holdover  tenancy***     Ihe  petition 
oonoluded  with  an  argtaiisnt  as  to  Tftt^  the  Judgment  for  possession 
should  be  vacated  and  plaintiff  *^s  suit  disiaissed* 

Vo  report   of  the  proceedings  at  the  trial  of  the  cause  pr 
upon  the  hearing*  if  there  was  a  hearing,  on  defendant's  petition 
te  vaeate  the  Judgnent  is  included  in  the  record  presented  to  tills 
eourt*    XTor  in  lieu  of  such  report  la  there  included  in  the  record 
an  agreed  written  stateB»nt  a£  the  facts  material  to  the  ooatroveray. 

Defendant's  contentions  as  stated  in  his  hrief  are  that 
"receipt  of  rent  "by  the  lessor  suhsequent  to  a  hreaeh  Is  a  waiver  ©f 
the  forfeiture  for  suoh  hreaeh  idsLeTe  the  hreaoh  conaistB  of  nonpayw 
ttottt  of  rentf"  that  "the  action  of  foroihle  detainer  is  a  special 
statutory  proceeding  suBsaary  in  its  nature  and  in  derogation  of  the 
e<»omon  law  ai^  it  follows  that  the  conditions  that  the  statute  pre-* 
acrihes  in  conferring  JurisdietlOTi  oust  clearly  exist  and  the  mode 
of  procedure  provided  hy  it  must  he  strictly  pursued}"  and  that 
"lOiere  a  lessee  has  heen  led  hy  the  conduct  of  the  lessor  to  helleve 
that  a  strict  oomplianoe  with  the  terms  of  the  lease  will  not  he  in- 
sisted upon»  it  would  he  a».nif9stly  unfair  to  permit  a  forfeiture  sf 
suoh  lease  hecause  of  the  lessee's  failure  to  strictly  comply  with 

suoh  te]»QS«* 

It  Is  readily  apparent  that  the  legal  questions  presented  hy 
defendant's  contentions  cannot  he  properly  deter»lned  without  an 
examination  of  the  evidence.     Defend^t  has,  it  is  true,  «ade  a  state- 
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jwnt  of  facts  in  his  \»rief  wMoh  purports  to  set  forth  the  eri- 
dence  produced  at  the  triaX»  Imt  it  is  elementary  that  such  a 
statesient  can  in  no  tdse  supply  the  fatal  deficiency  caused  I37 
the  failure  to  include  in  the  record  the  report  of  proceedings 
at  the  trial  lAuire  resort  nust  he  had  to  the  evidenoe  to  determine 
the  propositions  of  law  relied  upon  for  rerersal*  i)efendant  con- 
oludee  the  etatemsnt  of  facts  in  his  hrief  hy  saying  that  "the  abore 
facts"  are  set  forth  in  hie  petitim  to  raoate  the  judgnent*  This  is 
a  misstatement*  The  petition  to  raeate  the  Judgment^  as  heretofore 
set  f orth»  does  not  eren  purport  to  allege  all  of  the  facts  stated 
hy  defendant  in  his  hrief  as  having  appeared  in  evidence  at  tbs 
trial.  !I5iere  was  no  admission  that  the  facts  alleged  in  defend- 
ant ♦s  petition  to  vacate  are  true  and  there  was  no  motion  to  strike 
same,  the  legal  effect  of  ishich  would  hare  heen  to  admit  the  truth 
of  the  facts  well  pleaded  therein.  By  the  verification  of  his 
petition  defendant  merely  asserted  on  oath  the  truth  of  the  facte 
alleged,  and  it  may  well  "be  that  when  the  evidence  as  to  the  matters 
Incorporated  in  the  petition  was  presented  on  the  trials  as  it  Is 
fftir  to  aesiime  it  was  presented  since  it  was  Just  as  available  thoat 
the  court  found  that  it  was  untrue* 

In  any  event  it  is  the  established  r\ile  that  in  the  ahsence 
of  a  report  of  proceedings  at  the  trial  it  must  he  assumed  that  ths 
evidence  presented  to  the  trial  court  was  sufficient  to  sustain  its 
finding  and  Judgment* 

The  judgment  of  the  Mimicipal  court  is  affirmed* 

Triendt  P*  J*»  and  &canlan»  J.»  oonetsr* 
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3CH.   PRBaiUBiU   JUiillGS  O'COMOa 
DBLIYSRED  THB   OPISIOH  OF   THE  CCURT. 

By  thlR  appeal  feferxdant   seeks  to  reverse  an  order  ectered 
\-$  the  Municipal   oourt  of  Chicago  oTerruling  his  motion  to  Taoate  a 
Judtgment  entered  by  confession  against  iaim  and  for  leave  to  appear 
and  defend. 

Septeoilser  21,   19S3,   plaintiff  eaaeed  Judtjaient  fey  confeesion 
to   be   entered  against  defendant  on  a  collateral  judgment  note  exe- 
cuted "by  hi»  l£ay  23,   1932,   due  tMrty  days   after  dats.      fhe  note  was 
originally  for  |ll,77S.ai,    on  whieii   a  payment  of  #29  54.39   wae   en- 
dorsed J'ane  15,   1952.      The  JudRiaent  was  for  $10,116,75,  whicri   in- 
eluded  #623.97  attorney!'    fees.     Five  days  tliereafter,   September 
26,   1933,   an   execution  was  issued  and  delivered  to   the  bailiff 
"Whose  return  silaw8-^   t   at  he   daaanded  payuient  of  defendant  on  October 
16,   1933;   thereafter,   on  December  26,  1933,    the  execution  wae  re- 
turned no  part   satisfied.     April   6,  1937,  more  than  three  and  one- 
half  yeare  after  the  Judgment  wag   entered  and  after  the  return  of 
the  execution  by  the  bailin*  shoving  demand  had  been  made  on  defend- 
ant,  defendant   filed  hie  motion   to   vacate  the  judgmerat  and  for  leave 
to   appear   and  defend,    and  on  that  date  fllKd  hie  verified  petition 
in   support  of  the  motion.      The  petition   eet  up   the   entry  of  the 
jude^ient,   and  tb.at   the  record  showed   the  ieeuattiee  of  an   execution 
served  on  defendant,   but  h«  averred  the  execution  was  never  ztry^t 
upen  him,   and  that  he  had  no  notice  that   the  Judgment  had  been 
entered  until   a  few  days  before  he  %ade  his  motion,  when  he  inquired 
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of  the  r«<»«iv*r  of  th«  Chiaiigo  3axik  of  Coimiae^^e*  (the  pajee  of  th& 
•proxnisBovy  note)    concerning  the  collftteral  he  had  placed  as  eeeurity 
fox  the  note  wltli  the  hank;    that  he  ha^l  a  "good  aad  meritorious  de- 
fense to  the  whole  of  plaintiff's   clain  and  is  not  indebted  to  the 
plaintiff   ii.   any  sum  wVi&tsoever;   ncr  was  your  petitioner  at  the  tiBM 
©f  the  entry  of  said  judgiaent  by  confession,  nor  at  ejiy  otlier  time 
Indehted  to  the  plaintiff,"     The  petition  further  eet  up  that  de- 
fendant's  defense  was   that   the   statement  of   claim  filed  hy  the   re- 
ceiver of   the  liank,    "did  not   set   forth  or  allege   any  aut^^rlty  or 
appointment  of   olaintiff  as  receiver;    that  the  note  en  which  Judg- 
Kttnt  was  oonfeseed  was   secured  hy  oollateral   consistinfe-  of  stcei^s 
aad  b©a€»  and  that  the  receiver  or  someone  acting  for  him,    "sold 
said  collateral  at  a  grossly  inadequate  price  without  any  notice" 
to  defendant  and  without  mating  any  report  to  him  as  t     the  collateral 
sold  OX'  the  amotmt  Teeeiv«sd  tlier^^for,   and  that  hy  reason  of  such 
wrongful  conduct  "by  the  receiver  defendant's  rlgiits  -wore  "jeopar- 
dised and  impaired"  and  his  "redenption  rigjxts  have  been   clogged", 
and  that  the  receiver  or  his  agents  had  by  such  action  rendered 
defendant  liable   for  the   conversion   of  the   collateral;    tnat  it 
•was  not  sold  in   the  ©pen  laarket   at  the  true  or  market  value  thereof; 
that  the  amount  of  the  judgment  was  greatly  in  txeess  of  the  amount 
jreiaairatng  due  on  the  notf,    and  that  if  proper  cre^lit  were  given, 
the  note  would  be  paid   in  full* 

On  the  same  day  the  court  entered  an  order  aho  ing  the  filing 
of  the  motion  and  leave  was  given  plaintiff  to  file  counter  affida- 
vits, which  were  accordingly  filed  six  days  thereafter,    in  which  it 
was  denied  that  the  execution  had  not  been   served  on  defendant, 
denied  that  defendant  did  not  have  kno%vledge  of  tho  Btitrj  of  the 
judgjaent  umtil  a  short   time  before  he  filed  his  motion,    denied  that 
defendant  had  been  diligent  in  presenting  his  motion,   denied  defend- 
ant had  a  meritorious  defense,    and  denied  the  allegation  of  tho 
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petition  that  def&idant  was  not  indebted  in  any  sum  to  plaintiff; 
and   averred  the  fact   to  be   that  on  October  22,   1933,   vihicii  was 
shortly  alter  ths  judgment  by  conl'ession  and  th«  return  loade  by  the 
bailil'l*  on  the  execution,   delendaut  I'iled  hie  voluntary  petition  in 
bankruptcy  in   the  United  i>tates  i>iBtriot   court  in  Chicago   and  thert 
seiriedulsd  an   indebtedness  of  $13,000   to  plaintill   as  receiver  oi  th« 
Chicago  Banlc  of  Cftttiaeros.      £hc  affidavit  I'urther  alleges  that  plain« 
tiff  sold  none  oi    the  stocks  and  bonds  pledged  as  collateral   to   the 
note,   but   taat   sosie  of  the   collateral  was   sold  by   tne  baoii  before 
it   closed,   and  that  the  sale  was  in  aceordanoe  with  tae  teruia  of 
the  collateral  note;    that  the  last  collateral  was  sold  June  15,   1932, 
and   credit   ol  the  proceeds  was   eudoraed  on   the  note;    that  at   the   tia* 
the  bank  closed  there  was  a  balance  aue  of  4bQ2l,:52;    tnat  the  receiver 
still  neld  bonds  of   the  par  value  of  #300C   and  3<^  saares  of   stooit 
which  were  the   remaining  eollaterfiU^. 

April  20,   the  court   entered  an  order  giving  defendant  leave 
to  file  another  affidavit  instanter,  whicii  was  accordingly  done. 
The  affidavit  is  by  defendant's  couiisel  who   says  iie  prepared  defend- 
ant's sohedultt  in  bankruptoj  and  taat  the  liability  tuere  iuentioncd, 
#13,000  due  plaintiff,  was   "for  the  purpose  of  notification  of  all 

elaiznantt**;    that  plaintiff  received  a  proper  notice  from  tne  bariic- 

and 
ruptoy  eourt  but  filed  no  claim  thexj/tiiat  defendant  was  thereby 

led  to  believe  tuat  the  note  had  been  fully  paid. 

Upon  the  filing  of  this  affidavit  the  matter  was  heard  by 
tlie  eourt,  both  parties  being  represoated.      Xhe  only  evideixoe  pro- 
duced by  defendant  was   the  testiiLLony  of  himself  and  nis  botr.asr-in- 
law  to   the  effeet  tnat  in  Cctober,   1333,   wheii   the  ©i^ecution  purports 
to  have  been  served  on  dofendanihe  was  in  Wisconsin  and  not  in 
Chicago;   defendant  further  testified  taut  he  was  not   served  with 
the   execution;    taat  he  did  not  ioaew   the   deputy  bailiff  whose  nao^e 
appears  as  making   the   return  on   the   execution.      At   tne   conciusi.,,-   'if 
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the  testimony  of  these  two  witnesses  (no  other  evidence  having  "been 
offered  or   sugj^ested  hy  defendiUit)    tiie  court   denied  .defendant 's 
motion  to  open  up  tJiie  judt':?:ient  9xxd  for  leave  to  defend. 

Defendant   contends  thax   the   judfgaent  is  void  because  there 
is  no  showing  that  plaintiff  h^d  any  capacity  to   sue  i?jid  therefore 
the  court  vrae  without  jurisdiction;    that  while  plaintiff's   strntemont 
of  claim  is   entitled,    "iilfred  K,   Foreman,  Receiver  Chicago  Bank  of 
CoiMaerce,    a   Corporation,   v,    A.  L,  Martin,"   there  is  no   allegation 
in  the  BtateEiant  of  claim  that  the  receiver  was  the  legal  owner  of 
the  note,    that   it  "bears  no    endorsecuent   and  accordingly   there  ras 
BO   transfer  of  the   title  of   the  note   to  him.      We  thinlc  there   is  no 
merit   in  this   contention.      It  is  not  necessary  that   the  note  "be 
endorsed  by  the  bank  to  the  receiver  before  he  can  jnaintain  a  suit 
en  a  proffiisBory  note  owned  by  the  defendant.     Pfeil  Vp  Loeb,    ?>55 
111,   App,   484.      Plaintiff's   statejRent  of  claim  is  the  printed  con- 
Tent  ional   statement  used  in  confession  of  Judgment   cases/     It 
«ver  ed  tiiat  plaintiff  was  the  1  sgal   owner  of  the  note,   a  copy  of 
whieh  was  attached  to   and  made  a  part  thereof.    In  the  cited  case  we 
quote  section  49  of  the  Isiegotiable  Instruments  aet  which  T^roviaes 
that  where  the  holder  of  a  ororaissory  note  payable  to  'lis  order 
transfers  it   for  value  without   ei'sdorsine  it,   the  transferree  may 
maintain  an  action  on  it   in  his  own  name.      Section  11  of  our 
Banking  aet,    chapter  16a,    authorizes  a  receiver  of  a  bank  to   sue 
and  defend  in  his  own  name  with  reference  to   the  assets  and  debts 
•f  the  bank. 

Defendant  further  contends  that  the  judfjment   should  have 
^een  opened  up  because  he  was  guilty  of  no  negligence  in  making  his 
metion,   that  he  did  so  within  a  few  days  after  he  learned  a  judgmoat 
had  been   entered  against  him;    that  the   evidence  shows  he  was  not 
•erred  with  the  execution  as  the  return  indicated.     We  tliink  tMss 
contention  cannot  be  maintained.     Defendant's  note  was  dated  May 
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23,  1932,   ■va.a  due  thirty  days  after  date,    and  ao  far  as  the  rf>cor4 
disoloaes,   deJ'endrmt  h-^ard  nothing  about  the  payment  ol'  this  note 
to  the  bank  until   shortly  before  he  filed  his  petition  in  April, 
1937,     And  hi3   testimony  and  that  of  his  brother-in-law  that  he 
wae   in  Wisconsin  during  October,    1933,   when   the  return  of   the 
bailiff   Bhowa  a  deKand  made  upon  him  for  payment  under  the  execu- 
tion,   is  eTaaiTe  and  we  are  not  at  all   surprised  tiiat  the  court 
did  not  give   oredenoe   to   such  testimony.      He  denied  defendant's 
motion,   holding  in  effect  that  defendant  had  been  guilty  of  negli- 
gence ,   and  that   demand  had  been  made  on  him  for  payment  of  the 
Judgment  by  the  bailiff  of  the  court  in  19  33,     We  ttiink  tJiia  finding 
is   in  accordance  with  the  evidence ,   and  certain  it   is  that  we  would 
not  be  warranted  in  holding  that  the  finding  of  the  trial  oourt,  who 
saw  and  h-^ard  the  ritneases,    is  against  the  manifest  weight  of  the 
•ridence,     Sor  are  we  impressed  with  defendant's  contention  that 
by  his  affidavit  he  chewed  a  meritorious  defense,   nor,   appar^itly, 
was  the  trial  Judge. 

The  order  of  the  Municipal   court  of  Chicago  is  affirmed. 

OBBfiR  AFS-lBkED. 

McSurely  fjid  Katchett,   JJ.  ,    eeneur. 
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YBJil^  A  OHOOSS  and  LOUIS  D.   %      ) 
GLANl:,   Trustee,  \  ) 

Appellants,      \  )  /^'^^^ 


ra. 


FRIEDA  WHETZKT  (also  known 

as  Frieda  Uretzky),  a  widow,  ) 

et  al.,  ) 

Appellees.  } 


THE  CIRCUIT 
fOUHT  OF  COOK  OOUNTT. 


2I.A.  641 


MR.  PRSalDING  JUSTICa  0* CONNOR 
DELB^'RED  THIS  OPIMIOM  OF  Tftii  OOURT. 

Frank  A.  Grooss  and  Louie  D.  Glanz,  as  trustee,  filed  their 
bill  to  foreclose  a  trust  deed  on  wMoh  tliere  was  |8,000  indebtedness 
remaining  due.  The  |'8,000  was  eyideneed  by  8  notes  owned  by  diverse 
persons,  one  of  whleb  was  oraied  by  plaintiff,  S'rank  A.  Grooss,  and 
on©  by  defendant  R.  Heyen.  The  oase  was  referred  to  a  master  who 
took  the  evidence,  made  up  his  report,  reooiamended  a  decree  of  fore- 
closui-e  and  that  plaintiffs  be  allowed  ^750  for  their  solioitore* 
fees.  Defendant  Heyen  filed  two  objeotions  to  the  report.  The  first 
was  that  the  master  had  erred  in  finding  that  plaintiffs'  right  to 
foreclose  was  complete  at  tas  time  of  the  filing  of  the  complaint 
and  that  plaintiffs  rlghtfiiily  prosecuted  the  suit  on  behalf  of  all 
the  note  owners.  The  second  objection  was  to  the  allowance  of  ^750 
solicitors'  fees  on  the  ground  that  they  were  excessive.  The  objeo- 
tions were  overruled  and,  on  the  coming  in  of  the  master's  report, 
the  chancellor  overruled  the  first  objection,  sustained  the  second 
and  reduced  the  solicitors'  fees  to  #187.50,  He  also  allowed  defend- 
ant, Heyen,  |62,50  as  and  for  her  solicitors'  fees.  Plaintiffs  ap- 
peal from  that  part  of  the-  decree  reducing  the  amount  of  -Sielr  solic- 
itors' fees  and  that  part  of  the  decree  awarding  fees  to  solicitors 
of  defendant,  Heyen. 

Counsel  for  plaintiffs  testified  that  he  had  been  practic- 
ing law  in  Chicago  for  many  years  and  detailed  the  services  he  had 
rendered,  which  he  testified  took  more  than  50  hours,  and  that  it 
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woiild  require  anotlier  80  tiouis  to  finish  the  matter  after  the 
entry  of  the  decree. 

It  appears  that  after  the  suit  was  brought,  defendant, 
Heyen,  filed  a  petition  seeking  to  remove  the  trustee  and  for  the 
appointraent  of  a  successor  trustee,  and  after  a  hearing,  the 
prayer  of  the  petition  was  denied. 

We  have  considered  the  record  and  are  of  opinion  that 
plaintiffs  should  be  allowed  $500  as  and  for  their  solicitors* 
fees.  The  issues  were  not  complicated  and  we  think  f500  will  be 
an  adequate  fee.  We  are  also  of  opinion  that  the  chancellor 
erred  in  allowing  f62.S0  to  defendant,  Heyen,  as  and  for  her  soli- 
citors' fees,  tto  allowance  was  rtiade  by  the  master,  and  no  objec- 
tion was  made  by  defendant  to  his  report  on  this  ground. 

That  part  of  the  decree  of  foreclosure  appealed  from 
touching  the  question  of  solicitors*  fees,  is  reversed  aid  the 
matter  remanded  with  direct i.ms  to  modify  the  decree  in  aooord- 
anoe  with  what  is  said  in  this  opinion. 

RETSRSED  AND  RE&IAUDBi)  WITH  DlilSCTIONS , 

MoSurely  and  Matohett,  JJ.,  concur. 
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CAK3BCW  BAiJBllR  and  THOLJi^S  B»  ROBJgR^ 
reoeirer  of  the  Stockholders  lia.'bill.ty 
of  the  West  Tot^  State  Bankp 

AppoUeea « 
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TMb  Ib  an  appeal  liy  plaintiffs  ia  a  repreeeatatiTe  suit 
Isrou^t  in  equity  on  hehalf  of  thsoiBelTes  and  other  ere di tors  of 
the  West  Tomx  state  Baakf  to  eaforee  the  constitutional  liaMllty 
•f  the  stockholders  to  ereditore.       The  appeal  is  from  an  order 
entered  fehruary  I89  1957 »  upon  the  petition  of  Casaeron  Barher, 
filed  January  28 »  1937 1  praying  that  hie  liability  as  a  etookholcbrr 
(detexoined  hy  deoree  entered  June  79  1935 1  to  1»e   the  euK  of         ,    "^c^ 
^17#276«41)  Bight  ^e  released  and  discharged  upon  payment  ef  $2,000 
in  cash  iBBnediately,  and  the  payment  of  the  further  suiq  of  $750  TTith- 
oae  year  from  that   date* 

Th»  petition  averred   the  petitioner  was  the  ovmer  of  172 
•hares  of  stock  in  the  eloaed  hank  of  the  par  value  of  §17y200| 
that  petitioner  paid  |36,77l437  for  his  172  shares  of  Btook|   that 
Ms  income  hsid  heen  greatly  curtailed  hy  the  closing  of   the  haiik} 
that  he  was  insolvent  8knd  unahle  to  pay  his  deltts;   that  he  owned 
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no  property  which  would  "be  suhject  to  levyi   that  he  was  wiXliAg  t« 

pay  $2»760  for  a  releaso  ajid  discharge  from  all  liahility* 

Uie  plaintiff  ©raditors  answered  danying  thsit  th«  iricame  of 
BarTser  had  "beea  greatly  curtailed  and  denied  thw.t  he  was  insolvent 
or  unahle  to  pay  his  delits   or  t,hat  he  had  no  property  subject  to 
lery*     ^ey  denied  also  that  the  offer  of  settleiaent  wf.B  fa^.r  or 
reasonahle* 

Tha  oourt  heard  the  evidence  &nd  entered  an  order  finding 
tho  facte  to  "be  as  stated  in  the  petition  and  ordered  the  release 
and  discharge  of  the  petitioner  upon  making  the  payments  offered. 
This  appeal  is  froa  that  order. 

Plaintiffs  contend  that  the  order  should  he  reversed  as  ocnx" 
tiary  to  the  svidence  hecense   of  a  denial  of  a  continuance  requested 
at   the  hearing,  \)eoaxifle   the  trial  court  lacked  jurisdiction  after 
the  expiration  of  50  days;  froci  'chs  entry  of  the  tleeree  of  June  7, 
1955 f  except  to  enforce  the  decree  or  approve  eeitleiaeate  mth  de- 
fendants named  in  the  decree  with  the  consent   of  plaintiffs. 

Plaintiffs  contend  that  sec.  11  oi    the  Banking  i^.ot  does  not 

authorize  th.3  satisfaction  of  lialaiiity  under  a  decree  of    this  kind 

hy  the  payment  of  a  s\m.  lees  than   the  amoun'-  f  oiaid  to  be  due   to  tho 

creditors;   that  this  section  is  inapplicahle  hecaUGe  it  authoriaes 

only  a  cpxapoaition  as  distinguished  from  comproBdse»  and  this  only 

prior  to  the  judgment  or  decree i   ths.t  any  construction  of  sec.  11 

of  the  Banking  act  authorizing  sottlcments  vith  insolvent  stockholders 

that 
other  than  with  the  consent  of  the  creditor*  would  ws-lce/aot  unconpti- 

tatlonal.     further,   that  frcn  the  heeinnine  and  throughout   the  pro- 
ceedings plaintiffs  proceeded  entirely  under  the  provision  of   the 
constitution  without  regard  to  the  provieions  of  the  Esnkinn  Act;   that 
at  any  rate  the  reasdy  provided  hy  sec.  11  of  the  i^enking  Act  is  per- 
mtssivo   only  and  does  not  prevent  the  application  of  reiaediee  pre- 
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▼iously  existing  under  the  conctitution,   and  that  the  proTisiooi 
«f  the  statute  relied  on  "by  petitioner  ie  not,   theret'ore,   appli- 
ealjle.      Tne  brief  of  pi aint^-Tfo  argues  all   thete  propositions  at 
great  length  and  with  nuneroue   citations  of  authorities*     An 
txamination  of  the  record,  howcTer,  discloses  that  with  the  ex- 
ception of  the   contentions  that  the  findings  and  order  axe  con- 
trary to  the  evidence,   that  the  court  was  witiiout  Jurisdiction, 
and  that  the  court  erred  in  denying  a  request  of  plaintiffs  for 
eontinuance,   other  (questions  not  having  been  radsed  in  the  trial 
Oourt  may  not  be   suecesefully  contended  for  hers,     lioajneB  ▼. 
yiret  Union  Trust   and  Savings  Banlc.   362    111,    44;   Off  v.   Bjcpoeition 
Goaeter.    336   111.   160;  hevy  v.    Standard  Slevator  Co..    296  111,    295; 
ItTotny  V.   Acacia  Mut.  Life  Ing.    Co..    287  111^361;    Chicago  Title 
&  Trust  Company  v.    Cohen.    234   111,   App.    181. 

Upon   the  orsd  argument  it  was   stated  toy  ootinsel  for  thS'-iNia^P^ 
jpset-lvft  partiT^s  that  a  cause  was  then  pending  in  the  ©apreme  court, 
tlift  decision   of  is^iich  would  be  detenainativs  of  the  questions 
raised  upon  this  appeal.      The  cause  referred  to  was  that  ©f  grank 
Burket   et  al.   v.   Tlrxe  reliance  Baxi^  &  Trust  Co.    at  al. .  Docket  iSo* 
84100,      It  was   suggested  that  the  decision  of  this  case    should  await 
tlae  determination  of  that  appeal*      An  opinion  was  filed  in  th»t 
tause  "by  the  Supreme  oourt  on  October  15,  1937,     i?rom  an  exaiuination 
it  appears  the  points  here  made  as   to  the  construction  and  validity 
»f  the  Banking  act  were  presents*  to   the  Supreme  oourt;   that  the 
Sttpreme  court  held  a  constitational   question  was  involved;    that   it 
had  jurisdiction  and  declined    co   transfer  the   cause  to  the  Appellate 
eourt.      It   did  not,  however,   find  it  necessary  to  decide  the   oreeise 
points  presented  further  than  to   say  that  the  orders  tliere  appealed 
from  were  entered  on  the  petition  of  the  defendant  stockholders  with- 
ottt  evidence;    that  the  record  did  not  support  the  orders  of  the   trial 
court,   arid  that  the  creditors  had  not  had  a  Judicial  hearing  before 
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their  rlg^itt  arising  under  th«  deeree  were  aiodil'led.     Sor  that 
reason  the  orders  were  reversed  and  the  eaase  remanded.     In  ei'i'eet, 
l)y  inference,  we  think  the  court  orerruled  the  contention  of  the 
creditors  ^against  the  Talldity  of  the  statute  and  their  construction 
of  it.        In  Tlew  of  that  deoialon  and  upon  this  record  there  reaalB 
three  questions  for  our  decision.     I^lrst,  whether  the  court  had 
jurisdiction  to  hear  the  petition  of  Barber,     Plaintiffs  are  not 
precluded  from  raising  any  question  as  to  the  court's  Jurisdiction 
of  the  subject  matter  although  that  point  was  not  made  in  the  trial 
court.      JurlBdictlen  of  the  subject  matter  may  be  raised  at  any 
time  and  at  any  stage  of  the  proceeding.      Conpyer  ▼.  Gatton^   261 
111.    587;   JPeople  v.  May.    276  111.    332;   Qalcman  v.    aaall .    282  111. 
111.   360;   gown  of  ^in^ston  ▼.   ijaderson.   300  111,    S77;    and  Village  pf 
Sltncoe  V.   Industrial  Ooauaission.   354  111,   190,     Plaintiffs  do  not 
contend  tnat  the  court  vao  without  Jurlsdioticxi  to   enter  the  decree 
of  June  7,  1935,   and  that  decree  eacpressly  reserved  lurisdiction  of 
the  cause  with  other  things  for  the  purpose  of  considering  and  pass- 
img  upon  all  questions  which  ml^t  thereafter  arise  with  respeet 
to  the  enforcement  of  the  deoreoi    "and  the  compromise  and  settlement 
of  all  liabilities  in  accordance  with  the  Statute  in   such  eases 
aade  and  provided,"     We  hold  the  court  had  Jurisdiction  of  the  sub- 
ject matter. 

The   second  question  is  also  controlling  and  is  one  of  fact, 
namely,  whether  the  reeord  Juatlfieo  the  settlement  and  discharge 
of  the  petitioner  from  a  debt  of  |17,S00  upon  the  payment  of  ^2750. 

The  defendant  is  an  attorney-at-la»  but  has  not  practiced 
his  profession  actively.     Ho  resides  at  232  South  Rldgeland  avenue. 
Oak  Park,   and  has  lived  there  since  1914.      It   is  a  stucco  house, 
tit  stories  high,  with  basement,   and  contains  eight   rooms.      This 
property  was  originally  purchased  by  defenda*»w  wife  for  $9250. 
As  part  of  the  purchase  price  a  mortgage  of  #4000  was  assumed,   which 
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«»■  paid  and  released  in  1919.      The  property  was  held  in  Joint 
tenancy  "by  petitioner  and  his  wife  for  a  considerable  tine  prior  fte 
June   2,   1931.      On  tiiat   date,   just   eij^xt   days  prior  to    tiie   cloaing 
of  the  tank,    the  title  to   the  property  was  by  conveyance   ,<laeed  in 
the  ziame  of  M:r»,   Barber  alone.     At  the  time  the  barxk  closed  on   June 
10th,   the  petitioner  was  a  director  of  the  closed  bank  and  Vict 
President,     He  was  receiving  a  salary  of  #7000  ajrmually,     For  ser- 
eral  years     rior  thereto  his   total   income  was  $15,000  a  year* 
Upon   the   closing  of   the  bank  a  bonduolders'    eoiaiiiittee  for  the 
handling  of  certain  forsolosures  growing  out  of  the  real  estate 
bond  issues   sold  by  the  bank  was  organized  and  he  became   secretary 
of  the  Goinmittee,      Since  that  time  he  has  drawn  a  salary  of 
#250  a  mouth  for  hie   services  as    suoii  eeeretary.      He   is  now  acting 
as  receiver  in   several  foreclosures  of  these  real   estate  bond  is- 
sues,  and  in   the  eix  years   since  tue  bank   closed  the  feet  in  these 
receiverships  have   aaiounted   to  fro«  i^l500   to  ^2000   a  year.     He 
owns  a  Chrysler  auto^uObile,   1936  model,  wliieh  is  uneucuabered  and 
for  which  he  paid  #950.     He  has  cash  on  hand  of  over  $1000  and  a 
bank  account  of  $511,19.      He  has  in  life  insurance  polieieo  which 
are  free  from  loans  #24,000,      i'he  loan  value  of  these  policies  is 
more  than  ^SOOOv.   He  saya   tiiat  the  policies  do  not  resenre  ths 
right  to   change  the  beneficiary,  but   tne  policies  were  not  produced 
at  the  hearing,    and  plaintiffs  were  given  no  opportunity  to  inspect 
them  or  verify  defendant's   stateinents  as  to   tneir  loan  value,   etc, 
Prior  to   the   closing  of  the  bank  petitioner  and  his  wife  had  a 
joint  trading  account  with  Harris,  Wintlirop   and  Company,   brokers. 
They  had  a  large  margin  account  at  one  time  and  there  were  a  good 
Many  transactions.     Petitioner  was  not  able  to  give  the  details  of 
these.     He   aays  that  at  times  he  borrowed  from  his  wife  and  mads 
Investjaents  in   the   stock  market;    that  in  connect ioa  with  these 
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itook  trarisaotiono  he  iDorrowed  1^14,000     X»om  hie  wif«   and   still 
owes  her  that   amount,      Tliie  liability  to  his  wife   ar>d  the  liability 
established  "by  the  decree  against  him  in   this  case  is  his  only  in- 
debtedness*     The  reoeiver  r-as  present  at  the  hearing  and  by  his 
attorney  strongly  urged  the  aettlament.     He  was  formerly  a  receiver 
for  the  bank  and   is  now  acting  as  deputy  receiver.     He  has  constant 
dealings  with  the  defendant   in  reference  to  the  real  estate  bond 
issues.      Tlie  attorney  for  the  receiver  has   some  60  foreclosuros  of 
these  bond  issues,    so   that  the  receiver  and  his  attorney  and   the 
petitioner  have   oonstatnt  business  and  financial   relations  with   each 
other,      The  receiver  has  not  hitherto  made  any  serious  efforts  to 
eolleet  this  ;Judi^ent,     He  has  not  proceeded  eitner  by  garnishment 
or  creditor's  'oill.      He  was  of  the  opinion  that  he  had  taken  out 
an  execution,  but  the  evidence   is  not   clear  on  tiiat  point.     His 
attitude  upon  the  hearing  Indioates  a  friendly  interest  in  the 
petitioner.      As  plaintiffs  point   out,   the  averments  of  the  petition 
as  to  insolvency,   assets  tJid  liabilities,    etc.,  ivere   stated  in  the 
Best  general   termo.      Upon  the  hearing  the  attorney  for  the  receivoy 
produced  a  financial   stateiuont  made  by  petitioner  and  apparently 
this  was   the   first   inforuation  plaintiffs  had  of  the   statement.    It 
was  not     offered  or  received  ixi  evidence.      The  attorneys  for  plain- 
tiffs asked  for  sin  adjournment  of  the  hearing  because  the  defendant 
had  not  produced  his  wife  as  a  witness  as  he  had  promised  to  flo , 
Tsocause  the   testimony  disclosed  his  ownership  of  life  insurance 
policies  which  were  not  produced  by  him,    and  because  tnere  had  been 
BO  opportunity  to   check  up  on  the  trading  account  of  petitioner 
and  his  ^A'ifo,     I^otwithstanding  these  requests  the  court  proceeded 
to  enter  the  order  accepting  the  proposition  of  defendant  as 
reeoioraended. 

It   is  apparent  from  .in  exaiuination  of  the  whole  record  that 
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•Tidenoe  in  th«  poBseeslon  ol"  the  petitioner  or  witlxin  hie  power  te 
produce  was  not  placed  before  the  court,    ;nd  that  the  order  wae 
entered  without   eufficient   information   to   dieclose   that   it  waa 
Juetlfiable.      The  burden  ol"  proof  waa  upon   the  petitioner.      It  wa» 
for  him  to   establish  the  averments  of  hie  petition  by  a  preponder- 
ane*  of  the  eridenee.     We  hold  that  it  was  error  to   enter  this  order 
OTor  the  objection  of  plaintiffs  witiiout  producing  the  insurance 
polieies  for    examination,   the  wife  as  a  witness,   and  giving  to 
plsdntiffs  the  opportunity  to   exaiaine  her  and   the  joint  account  of 
herself  and  her  husband.      The  order  will   therefore  be  reversed  and 
the   cause  remanded  for  proceedings  eonsistwnt  with  this  opinion. 

BEVERSED  AND  RBMAEIIED. 

O'Connor,  P.    J,    aad  M-e^rely,   J.,   concur* 
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MARGAiiJulT  DifiLYDA,   as  Administratrix  of     )  APPiDAIlt  i!^(j^^EfklCIjfAL 

the  Estate   of  ANTON  DULYDA, 

Appellee,  )\     GOWKT  ^F  JSICAGO. 

MifiTHOPOLI'i'M  LIFE   INb'^LIliMCE  CO^Fis 
a  corporation, 

Appellal 
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MR,   JUSTICE  MATOHaTT  DELIViSHEU  THS  OPIi^fIOw   OF  THE  COUi^^ 


In  an  action  upon  a  life  insurance  policy  and  upon  trial 
toy  jury  there  was  a  verdict  for  plaintiff  in  the  sura  of  ^^iS, 043,99, 
The  court  overruled  motions  of  defendant  for  a  new  trial  and  in 
arrest  and  entered   judgment   from  which  the  defendant  appeals.     The 
policy  in  question  issued  September  37,   1927,     It  was  a  "llniited 
payment  life  policy".     It  was  payable  to  the  estate  of  imton 
Delyda  and  provided   that  the  insured  pay  annual  premixms  in  the 
sum  of  ^^60, 62  for  thirty  years.     The  policy  provided   that  aft  or 
premiians  had  been  paid  for  two  full  years,   the  owner  or  assi^^nee 
upon  written  request  and  presentation  of  the  policy  for  legal 
surrender  or  endorsement  within  three  months  after  default  in  pay- 
ment of  premiums,    should  be  entitled  to  three  options:        (a)     To 
receive  the  cash  surrender  value  of  the  policy  less  any  indebted- 
ness,     (b)     To  have  the  insurance  continued  in  force  froia  the  due 
date  of  premium  in  default  for  a  reduced  amount  of  non- 
participating  Paid-up  Whole  Life  Insurance,    payable  at   the  same 
time  and  under  the   same  conditions,    tov  such  an  amou.nt  as  the  net 
sum  described  under   (a)   would  purchase   at   the  then  attained  age  of 
the  insurect  viftxen  applied  as  a  net   single  preiiiium.      (o)     To  have  the 
Insurance  continued  in  force  for  a  reduced  amount  from  the   due   date 
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of  premiTim  in  default  as  non-partioipating  Paid-up  Term  Insurance, 
If  after  default  in  tti©  payment  of  preraiui^,   the  owner  assignee 
should  not  avail  himself  of  one  of  the  above  options  within  three 
months  after  the   due  date  of  the  preraium  in  default,    the  poilcy 

would  be  continued  by  the  company  for  a  reduced  amount  of  non- 
partioipating  Paid-up  Whole  Life  Insurance,  as  provided  under 
option  ("b).     The  policy  also  provided  that  the  company,   on  assign- 
mmt  of  the  policy  and  presentation  of  it  for  endorsement,  would 

loan  to  the  owner  or  the  assignee  of  record  on  the  sole  security 
thereof,   an  amount  not  greater  than  the  cash  surrender  value  at  the 
end  of  the  current  policy  year,  and  that  any  indebtedness  to  the 
company  at  the  date  of  said  loan  together  with  interest  in  advance 
on  the  loan  to  the  end  of   the   current  policy  year,   and   any  unpaid 
premium  or  premiums  for  the  current  policy  year  would  be  deducted 
from  the  amount  of  the   loan,  which  should  bear  interest  at  the  rate 
of  656  per  annum.     At  the  option  of  the  company,  the  granting  of  a 
loan  might  be  deferred   for  a  period  not  exceeding  ninety  days  after 
application  unless  the  loan  was  to  be  applied   solely  to   the  payment 
of  premiums  due  to  the  company.     The  policy  also  provided  for   the 
participation  of  the  assured  in  the  divisible  surplus  and  that   "no 
Agent  is  authorized  to  waive  forfeitures,  to  alter  or   amend  this 
Poliey,   to  accept  premiums  in  arrears  or   to  extend  the  due  date  of 
any  premium".     A  substantially  similar  provision  was  printed  on  the 

back  of  the  policy.     Also  on  the  back  of  the  policy  a  statement  has 
been  stamped  to  the  effect  that  it  has  been  assigned  to  the  defend- 
ant company  as  a  sole  security  for  a  loan,    the  unpaid  amount  of 
Which  and  of  the  interest  thereon  is  a  lien  against  the  policy,   and 


voa  .o:;    i'i'v     ,oi-    '-j3/:'    ,"ii   iiTJJXfp'  aas-i;!uiii 

-non  lo  Jni/cunB  fiaowbsi  e  10'.  ff  x*^  oownJii^iioo  »a  tlxrow 

bluovf  j^jxaraeenoj  .Wfld-fioee'ig  fcufi  ^olloq  »At  to  imm 

Yi'iiiJOQe  eloE   eii^  no  bicc^i  '10  oengliSBfl  «ri?  10  •xeffwo  aritT  oS-  aaol 
Srto"   J::   oirlijv  i9&neii'ra   .Is  rlir   i?:i*::ei-    tea  tmrOKO  riB    .loetorl* 

blBqav  \,iUi   b^iii   t'i-:-o\,  v;oxi.oq   J'naixLO    t)iiv"    "ic  i/,  J'  iii^ol   exicf   no 

bo^oiibeb  eO   biuoM  leiir/o   ®dcf  /luwiq  10  Mifluwitq 

•;r;  t  9.'.?  J- •  tcoToitr .,  loiriw  ,rt«oi  art*  ^o  d-mrontfi  sri*  morrt 

s  io  ijXTXJne-i:  .    ■  -f^u  dtS  lo 

taiRTCBq  Bta   Cit  Y.leloB  betl  :aw  aac  cbXru  nQXt»otlciq,a 

9Ai   Tcol  l>*J&iToiq  08  Ib  y'  «YnJ3qiM00  an;!"  o^i   ovb  sflmiraenq  lo 

Oil*'   tBti.t  bOB  zulti'wa  elcfJtaJtvlft  exiJ  ttl  boiiiuem  e>ilJ  to  noli'isqiojt*iflq 

Bijl^  bamne.   -lo  'loJii/.  oJ-   ,aoixid-±©lr£Ot  qyJjsk  o*   desilOiUuii  ai  d-n»jsA 

.0  e*Al>  siif)  •xi:r   ba^txo  oi   10  aisoiija  nl  zmsimotq  iq&oom  ot   ,xo-tXo"i 

lo  tilJMas  biDq.au  ari^    ,rujoI  b  lol  Y*-i'i«ot*i5  tolor  .riiiqiuoo  ^a« 

fcfliB  ,x;olJ.oq  ori*  tenliijMB  n»iX  Ji  mX  noft'iwitt  i-ae'W*nx   arncT  lo  boA  dotiSrr 


5 

tJmt  p^mnmaaVm  of  th«  poiioy  aa  (iviLd6rte»  of  cuoh  somirity  tmm 
hmm  ifttl'Tttd  l»y  th«  OQKip«uQgr*     IxifenAant  •aiMitA««  iiXl  tmwmk  prm&imm 
vpofi  tM«  poliey  w»n»  paid  mp  to  ^Nn>t«tibttr  87*  IV39*    T^  ftMKir«A 
AioA  Aiigttiit  S3r«  of  ths  faUUswiAg  ymit*    It  is  tho  ooRtontion  of 

the  dofon^^aitt  thmt  tsm  poXiey  iMvmiaA  Itooauso  of  ttiio  ncm-paysiont  of 
9r«iiinui  on  ai^««at»0r  S7t    flio  inrl««n«o  for  d«ifoii<Semt  »hmu  that 

IQmi  ipoliosr  «»ii  th&t  da  to  imd  a  ^^oi^  ottrrondor  relvm  of  $Sl.d*00|  tliat 

tlioro  traa  thon  matatwudlrig  &  Xmm  IMmist^^nmia  nipdiiist  It  to  tho 

iwoimt  of  fS'Oft.ot,  Xooirtttt  a  not  o^lty  to  tlio  aaswrod  of  f9«90{ 

tHait  o»  tao  data  of  «iM  JLapao  a  dlYidoiid  waa  imyablo  «d  ^^  aa«ttx«4 
of  #i^»4S,  wiiieli  oyiioiaiit  togothor  wltli  ti»a  nat  oqtjtlty  duo  to  tho 
aaaiarod  la  mm  aiiaanoo  Gt  axt  olootlom  \f3r  mo  aasurod,  wtaa  uae^  by 
Aof«»<laiit  to  pwohaso  Faidoup  Iitsuaiinoo  to  t&^o  amoujst  of  #4a*00» 
tliia  iUR  iiitl&  intoiroat  dofoBdimt  adesita  it  oiraa  m3&  aontonda  that 
tlila  1«  tho  fviXi  extoDt  of  ita  iii^iXity*    tkm  plaintiff,  hoaowr, 
eoEtti»ida  that  vi%hin  tho  th]?o«  jsiemtlui  l-tBdtt  m,  Utfwm&hw  IB,  i^ss, 
tMoro  had  a»ea*uo4  on  tho  poJLloy  as  ita  oaah  loan  vaMo  and  ia 
ditldoala  an  ai^oiiiit  i^itm4i'm  ^tOJl  loaiui  and  moaa  dnio  for  proial«nui 
la  ordor  to  isialiital»  tho  ^oXloy  In  tmee9  up  to  iMfp^ubmF  W,  JLf»Ms 
that  on  idoramhor  JLS,  1933 «  dftf«mdafit«  ^y  cm*  of  It  a  &g»E3t»,  roqixeatod 
tho  inaarod  tiot  to  eaah  In  isho  polloy,  vhlo^i  ha  waa  sS»cm%  to  do,  tntt 
ti»  lMi«re«  «  mam  ffaffiolant  tc>  oomtliiiia  %tm  pulley  in.  fo.ro«  until 
3«9%iiiftiffip  87t  19M{  tiaat  daf^ndaiit  ]»x»aa»to^  to  th«  laaiirad  a  aota 
"xammmmttn^  %im  »\m  to  ho  horrowoi§,  i^leJi  t^io  isisurod  al^po^  and 
dallTarod  to  th%  dofOfxlantf  that  tharoup^m  tho  dofen>'l^ttit  roturaod  «»A 
dollTox^d  to  tha  iBatisfad  tha  poXl^  with  tha  eorUflaata  to  tha  affaat 
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that  It  was  so  extended,  and  thereby,  plaintiff  says,  defendant 
waived  all  raqulremonts  as  to  the  payment  of  premium  on  the  due 
date  as  well  as  all  defenses  upon  which  otherwise  it  might  have 

relied,  including  the  right  to  forfeiture  of  the  policy  for  non- 
payment of  premiums.  Plaintiff  also  claims  that  prior  to  the 
lapse  of  the  policy,  viz,  on  or  about  September  20,  1933,  the 
insured  presented  the  policy  to  the  defendant  and  requested  it  to 
pay  him  the  cash  surrender  value  thereof;  that  defendant  took  the 
polley  and  thereafter,  on  or  about  November  12,  1933,  by  Its  agent, 

persuaded  the  Insured  not  to  surrender  the  policy  but  to  borrow  a 

sum  sufficient  to  pay  the  jremlum  and  leave  the  policy  in  force  for 
another  year.  Plaintiff  says  the  policy  was  not  in  default  because 
under  the  terms  of  it  defendant  was  obliged  to  make  loans  to  the 
insured  up  to  the  specified  loon  value  of  the  policy,  which  was  its 
cash  surrender  value.  Plaintiff  also  avers  that  at  this  time  the 
•ash  or  loan  value  of  th©  policy  was  ^256»00,  and  that  the  amount  of 

loans  outstanding  in  favor  of  defendant  was  only  1^90.00;  and  ttiat  it 
was  the  duty  of  defendant  to  apply  the  dividends  and  cash  value  of 
the  policy  to  the  payment  of  premiums  accruing  on  or  belbre  Octo- 
l)er  87,  1933.  Plaintiff,  therefore,  contends  that  the  defendant 

waived  the  payment  of  the  premiums  and  is  liable  for  that  reason. 
These  contentions  raise  Issues  of  fact,  which  make  nec- 
essary a  review  of  the  evidence.  The  plaintiff  at  the  time  the 
policy  Issued  was  forty  years  of  age  and  a  Lithuanian  by  birth.  He 

conducted  a  small  tailoring  business  at  3551  aouth  Halsted  Street  In 
the  City  of  Chicago.  The  principal  office  of  the  defendant  insurance 

company  is  in  New  York.  It  conducted  a  Chicago  office  at  47th  Street 
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and  Ashland  Avenue.     Of  this  office  Maurice  Pasklnd  Trae  an  assistant 
Dianager  working  xmder  the  direction  of  Mr,  Glynn.     Nathan  aoldherg 
was  also  an  employee  In  that  office.     This  office  transacted   the 

business  of  what  was  loiown  as  the  MoKlnley  Park  District  of  the 
defendant  coH^any  in  Chicago*     The  merits  of  plaintiff's  ease  €ire 
based  upon  the  assertion  as  a  fact  that  the  loan  ralue  of  the  polley 

at  and  after  its  lapse  for  failure  to  pay  premium  on  September  27, 
1933,  exceeded  the  amount  of  the  premium  due  upon  the  policy  In  order 
to  carry  It  anotSisr  year.     Plaintiff  offered  no  direct  evidence  on 
this  point  but  questions  the  sufficiency  of  defendant's  proof  to  show 

that  on  November  12,  1932,   the  previous  loans  which  are  conceded  to 

have  been  made  were  increased  by  a  farther  loan,   bringing  the  total 
amount  of  lc«.ns  up  to  $195.76*     The  testimony  of  Mr.  £raus  of  the 

defendant  ecmpany,  who  was  in  charge  of  the  loan  division  records, 
shows  that  a  first  loan  of  |50.04  was  made  to  pay  the  annual  premium 
on  the  policy  due  September  27,  1931.     This  loan  was  $10.58  less  than 
the  amount  of  the  premium  because  a  dividend  of  that  amount  was  due  on 
the  same  date  and  was  applied  in  reduction  of  the  premium.     Another 
loan  was  made  November  20,  1931,  which  with  the  previous  loan  and 
interest  thereon  brought  the  total  amount  loaned  up  to  §90,00.     A 
eheck  for  the  balance  on  this  loan  of  $39.80  was  paid   to  the  assured 
by  the  defendant.     Thus   far  there  is  rio  controversy. 

The  evidence  of  defendant  shows  that  on  Deceiaber  15,   1931, 
another  Ic^ji  was  made  which  brought  the  total  amount  of  the  loan  up  to 
♦140.00.     The  items  of  this  Xcxlu  included  the  previous  loan  of  f90.00, 
interest  thereon,    and  as  defendant  claims,   a  payi^ent  to  the  policy- 
holder of  ;g49.5S,     Defendant  drew  its  check  for  this  amount.      It 
appears  to  have  been  endorsed,  and  we  think  a  clear  preponderance  of 

the  evidence  Indicates  that  the   Insured  obtained  payment  thereon.     The 
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eoupt,  howerer,   erroneoualy,  as  we  think,  refused  to  admit  the  check 
in  endence.     There  was  undisputed  eTidence  by  Mr.  Has  kind  to   the 
effect  that  the  assured  at  one  time  raised  a  question  as  t o  whether 
he  had  received  pajrment  upon  this   check.     Apparently  the  assured  did 
not  have  a  hank  aeoount  of  his  own.     The  check  of  Nov^iber  21,  1931, 
for  f39.80,   in  addition  to  the  supposed  endorsexaent   of  the  assured 
l)ear8  the  endorsement  of  "Shaiapay  Bros.,  Klever  Shampay  Karpet 
iaeanera".     The  other  check  for  #49«63,  dated  December  17,   1931, 
bears  a  purported  endorsement  of  the  assured  and   also  a  similar 
endorsement  of  "Shaiapay  Bros.,  Klever  Shampay  Karpet  Kleaners"*     Mrs. 

Delyda  testified  that  the  written  ©ndorsejaent  of  the  naro©  of  the 
assured  is  not  in  his  handwriting.     This  may  be  so,  but  we  tiiink  he 
got  the  proceeds  of  the  oheok.     Mr.  tttengel  of  the  Shampay  Karpet 
Kleaner  Corporation  testified  that  the  corporation  did  a  rug  cleaning 

business.     It  had  bought  out  cJhampay  Bros,,  another  similar  concern, 
and   the  consolidated  company  adopted  the  stamp  ♦•Shampay  Bros,  and 
Klever  Karpet  Kleaners"  which  was  used  in  endorsing  checks.     Mr. 

3tflsigel  testified   that  one  of  the  endorsemsnts  on  each  of  the  checks 
was  the  regular  endorsement  of  his  corporaticai.     He  also   testified 
that  hi»  corporation  did  a  wholesale  cleaning  business;  thi  t  his 

driver,  who  dealt  with  the  assured,  brought  in  these  checks;    that  as 
to  one  of  the  checks  (he  was  not  sure  which)  he  called  up  the  assured 
and  asked  him  about  it,  and  the  assured  explained  telling  him  that  he 
had  made  a  loan  from  the  insurance  company. 

Mr.  Paskind  testified  the  assured  made  soiae  complaint  abovit 
one  of  these  checks;   that  he  thereupon  took  photostatic  copies  of 

both  checks  to  the  shop  of  the  assured.     This  was  some  time  in  iSiovaa- 

^«r,  1932}  that  after  soae  conversation  with  the  assured,   the  assured 
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told  him  not  to  bother,  to  drop  the  matter  entirely;  that  maybe  he 
"got  the  money",     Paskind  asked  him  (if  he  was  poaitlve  that  he  did 
not  get  the  cheek)   to  sign  a  statement  to  the  effeet  that  his  endorse- 
ment thereon  was   forged  and   told  him  in  that  case  the  defendant  woulA 
reimhiirse  him.     The  assured  refused  to  sign  the  forgery  statement. 
In  the  usaal  ooiirse  of  business  a  cheok  of  this  kind  would  be  deiirered 

to  the  insured  personeaiy.  Defendant  kept  in  the  Chicago  office  a 
check  register  which  would  show  the  agent  vito  handled  this  matter. 
The  agent  was  out  of  defendant's  serYioe.     Paskind  also  says  he  asked 

the  insured  if  the  signature  on  the  back  of  this  cheek  for  ;j?49,63  was 
his,   and  he  said  it  was.     We  think  a  preponderance  of  '^e  eyidenoe 
indicates  the  assured  got  the  proceeds  of  this  check. 

This  loan  of  Noresaber  IS,  1932,   increased  the  preyious  loan 
of  ;i^l40,00  to  #195,76,  and  the  money  obtained  was  used  to  pay  the 
annual  premium  on  th©  policy  which  was  due  September  87,   1932.     The 

itffins  out  of  which  the  total  of  this  loan  was  imde  up  consisted  of 
the  preyious  loan  of  ^140.00,  plus  interest  of  ^10,26,  plus  the  amount 

of  the  praaium  of  ^60,62,  less  ttie  September  27,  1932,  dividend  of 

certii'icate 
#1S,50«     This  loanj4s  in  eyidence.     It  is  witnessed  by  Uathan  Goldberg. 

(Joldberg  says  he  saw  the  assured  write  his  name  on  this  certificate; 
that  on  that  particular  day  he  told  the  assured  that  his  policy  was 
going  out  of  grace  and  he  wanted  him  to  revive  it.     The  date,   Septem- 
ber 17,   1932,  which  now  appears  on  this  certificate  was  not  on  ifeen  it 
was  signed,   nor  a  further  date  of  January  11,   1934,     Goldberg  took  the 
loan  certificate  to  the  office  and   it  was  sent   to  New  York,     The  certl* 
Icate  bears  the  number  of  the  assured* s  policy,   the  date  of  the  loan 
and  the  amount  of  it,  ;j?195.76,  which  it  was  customary  to  fill  in  at 
the  New  York  office.     It  was  customary  in  defendant's  business  to 
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issue  a  loan  certificate  for  each  saooesslve  loan  triilch  included  the 
amount  of  all  loans  to  the  date  of  the  certificate,   .The  certificate 
for  the  previous  loan  was  then  returned   to   the  policyholder.     Assuming^ 
the  amount  of  this  last  loan  to  he  correct,   it  is  undisputed  that  upon 
the  lapse  of  the  policy  on  September  27,  19S3,   the  ass\u*ed  urns 
entitled  only  to  the   sum  of  f48.00  in  Paid-up  Whole  Life  Insurance  as 
per  option  (h). 

On  woveoiber  14,  19S3,  the  assured  signed  an  application  for 
reinstatement*     It  was  taJcen  hy  Mr.  Paslclnd,  ifco  signed  as  a  witness. 
The  application  states  that  the  policy  had  lapsed  for  non-payment  of 
premium  due.     Pasklnd»s  testimony  is  that  at  that  time  the  assured 
delivered  the  policy  to  Mr.  Paskind,  that  he  also  signed  a  loan  form; 

that  Pasldnd  toolc  the  fcjtrm,  the  policy  and  the  application  and  sent 
same  to  New  York;  that  in  Deceanher,   1933,  he  returned   the  policy  to 
the  assured  together  with  the  loan  form  and  told  him  that  it  would 
take  #9#00  and  some  coaats  to  complete  the  transaction  and  keep  the 
policy  in  force I  whereupon,  the   insured  stated  that  he  did  not  care 
to  pay  any  money  at  all.     The  witness  says  he  left  the  loan   form 

together  with  the  policy  with  the  assured. 

On  January  S7,  1934,    the  defendant  mailed  to  the  insured  at 
his  address,  3561  South  Halsted  Street,  Chicago,  a  notice  to  «ie  effect 
that  policy  5-078-526A  had  lapsed  on  September  27,   1933,   for  non- 

pasrment  of  premium,  and  that  the  same  was  being  continued  as  a  partle- 

Ypating  Paid-up  policy  for  the  aioaunt  of  #«3«Q0«     The  notice  also 
stated  that  the  policy  might  be  reinstated  for  the   original  amount  of 
insirance  upon  production  of  eyidenoe  of  insurability,   satisfactory 
to  the  company,  and  the  payment  of  overdue  premiums  with  interest  to     ': 
the   date  of  reinstatement.     The  notice  suggested  that  if  the  policy 
was  not  reinstated  the  notice  should  be  attached  thereto,   and  ttiat  th* 
assured  should  keep  defen(3ant  advised  of  any  futiire  change  in  residenc* 
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or  post  of floe  address. 

On  April  15,  1934,  aoldberg  took  an  «g? plication  frcm  the 
assured  for  a  ;|?500,00  industrial  policy.     Hie  testimony  is  to  the 
effect  that  there  was  no  eonTeraation  about  the  old  policy,     crea- 
tion No.  19  in  the  application  waa:     "Is  said  Life  now  insured  in 
this  Company?     If  not  insured,   state  "No."     If  insured,  give  the 
following  details  of  all  Policies  in  force.     Ho,   of  Policy.,  Yr.  of 
Issue,  Age  at  Issue,  Amount  of  Ins.,  Pr©n.,  Plan.**     The  answer  is 
•^oae".     Margaret  Delyda,  the  wife  of  Insured,  after  the  death  of  her 
husband  laade  proof  of  death  under  this  industrial  policy.     It  is  wit- 
nessed by  Nathan  Goldberg  and  is  sworn  to  by  her.     To  question  No.  13 
Trtilch  was:     ''Was  deceased  insured  In  any  other  eoB^any  or  society? 
If  so,  state  names  of  oorapanles  or  societies  and  amount  of  insurance 
and  dates  of  policies  in  each",  appears  the  answer  '^o*.     In  8x:pport 
of  her  contention  that  the  agents  of  the  defendant  waived  the  payment 
of  the  premiuttt  for  September,   1933,  Mrs.  Delyda  testified  that  at  the 
request  of  the  assured.   In  August,  she  went  to  defendant's  office  to 
see  about  turning  in  the  policy  for  cash;    that  she  saw  Paskind;  that 
she  had  the  policy  with  har  and  informed  him  that  her  husband  would 
nice  to  cash  in  the  policy,   aod  that  Paskind   told  her  not  to  do  it 
ai^  added  that  he  wished  to  speak  to  her  husband}  that  Paskind 
requested  her  to  leave  the  policy  with  the  con^)any  and  said   that  he 
would  later  come  to  see  her  husband;  that  in  November,  1933,  Paskind 
came  to  her  husband's  place  of  business,   returned  the  policy  and 
receipt  and  said  it  was  no  use  cashing  in  the  policy,  that  it  had  been 
In  force  since  1927  and  '♦It  will  be  all  right  yet  for  one  more  year 
until  1934*'.     She  says  that  at  that  time  Paskind  produced  a  note  for 
signature  and  when  leaving  remarked,   "Well,   tailor,   when  you  croak  you 
ar^  prepared"?  that  he  left  a  receipt  and  a  receipt  book  and  the  policy 
wls|.oh  had  been  given  to  him  in  August,  and  also  a  statement  that  the 
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wUi  be  gc©<l,*        S&i«  te»tii'l«<l  trxut   tal*  receipt  as  *«ii.   aa   ta« 
r#o«»ipt  liook  r«I«ttln^j,  to  h«r  iiiduatrl&I  pailoy  of  i5U0  9«r«  put  1* 
A  euptioar?!,    ^a)A   tii»t   in   April,   1934,   while   a  d«.5a<»ii«trator  «»•  4l«nk«»* 
•trtttiziK  «o»«  »oih  pr«Y«iitiv«  a  fir*  ificiuetf  in  vliieii  tix«e«  p>*.^^«rB 
wore  d[«fftroy«4. 

A  wltn«ee  fi«M04  Limgolt ,   who   «Aya  ho   io  »  oftFj^setor  wiio   ro* 
eid.od  u««kT  Uiff  iB>ar®4*8  tailer  &ao9,   teotified  xttMt  wn  horm.lsiitT  14, 
1933,  ho  Isreut^t  a  »uit  o^  Oi.eUi<s»  to  the   ^h.^^  of  aasur^iS  to  Isiairo 
it   oleafi*^:    V^ftt  k«i  vae  t£i«ro  w^^on  Jt'».OJili}d  called,   iie   ntxys  liiAt  J^a»> 
kJUsd   tooli  t>ho  i^elioy  from  uio  pook«t  iu^d  :».loo  o  rea^l^t  cxi-'d   sAid: 
*tlorf^  is  your  polity*.     Ii.€  Ieijrj,eS   e^i^«  tsonoy;  you  want  c»bIi.     I   {^ot 
tlio  polley.     ^hm  prmsiu»  i»  pmi'i  for   *M,*       th»i  iae  »,ave  tJ&«  polloy 
to  tlko  ftoourotS   tegotiiior  with  mieVatir  c^&aXl   {?l«e«  of  i-xs^^r.     Ho   a^yo 
tfet   ir!s>'ur*4    "lid  not  at  any  tl&o  ooy  to  Piii.okli34   tkat  a«  ououltf  koop 
the  t>olioy,     )£r».   l>olyd.«  toeiU'ltd  Uioro  ««o  no  lotm  oli^toln*^  froaa 
iofMet^Mit  in  Doeiisib«»r,lf  3X;thftt  there  w»o  no  -pSky^m^X   to  her  r^uoi^a&A  •: 
tlsio  $40.63  at  •iri€ei.e«4  Ity  tbe  oheok,    «iXi<!   tiaat  the  olgit^ture  •.ppeorir., 
t^ioreoB  wao  aot  Jtis  olgnmturo.  lor  oviAonoo,  %»  well  «o  Uiot  of 
2.itfi|(olf,wi30   oem^a  a  irery  unreliable  «ttB»ett,is  denied  by  £>a8«ini 
and  0el4b«r£,with  wmm  all*  oaye  abie  t«J.tee4.   Upoti  tito  whole   «iri<$eaMI 
vo  doeoi  the  teeti   ony  of  lotla  Laa^tolf  md  Mr:   I>«lyda  laproWblo. 
Asetmlng,  wklo^  wo  ^t*  not  doubt,   the  trut^  of  the  faote  a«   wtiown  by 
tlio  rooordo  of  tite  dofendatit**  offioo  t^iero  waa  a  prior  1oa»  Ofoa 
ilio  DOliey   to   the  eneuiit  of  1195.74.   auoj^  bein^  t^e  ft^ct  it   ie  !»• 
Iioselble  to  b«ll«v«  tiiat  the  akgeute  of  defendiMit  undertook   to   extend 
thio  polioy  In  the  maimor  Indloated  by  j^laintiff 'o  eviience.     htt 
adief^aat*  jsotive  ai>?vffar*  t^r  a  ^ler#gftr<1  ©f  toeitive  tnatruetisno. 
Iho  9l«klntlff  *e  te«tl»oay  a*  to  the  fir*   is  without  eerroboration. 


TkiB  oral  evidence  tending  to  show  waiver  or  estoppel  is  contra- 
dicted "by  every  written  document  and  rendered  improbable  by  all  the 
clreumstancea  in  evidence.     W©  think  the  jury  was  confused.     The 
verdict  is  clearly  and  manifestly  against  the  weight  of  the  evidence. 
For  Ijhia  reason  the  Judgment  will  be  reversed  and  the  cause  remanded 
for  another  trial* 

RSV^SSD  AMD  RKMMDSD. 

O'Connor,  P.  J.,  and  Mcdurely,  J.,  concur. 


-«rxJixos  al  Xac-qpJ-a©  to  levlnw  woiia  ©#  ggi^'iB^"  •OKa&irve  JLbiq  «tilT 
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H35JET  QU^Wm,   a  minor,  \»y  Ms 
father  and  next  bes^t  friend, 

Appellan 
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AIBiiRT  VAiSlIlSr  and  AUG?aSiIIA  VARRIH, 

Appellees. 


VR,  JUSTIC3  KA.TCH3TT  DSUVSRiSD  Tim  OSIMOV  GP   US  COXJHT* 


Apsaa  raoi  oiEouiT 

URT,  COCK  COUSTY* 

09  2I.A.  641' 


October  30,  1935,  the  minor  plaintiff  filed  hie  ccmplalnt 
in  an  action  on  the  caee  for  personal  injuries  sustained  April  30, 
1935.  He  named  as  defendants  .vlTaert  Varrin  and  Augustc.  Varrin* 
Summons  issued i  the  shoriff  se^nred  lioth  defendants  November  21, 
1935 •  DeosmTaer  1,  1936,  T»oth  defendoJits  were  defaulted  for  want 
of  an  appearance,  and  Decem"ber  9,  1936,  Jud^ent  against  them  vm.9 
entered  for  ^,500* 

FelDruary  18 >  1937,  defendants  "by  leave  filed  a  petition  to 
racate  and  set  aside  the  judgmeat  and  Mareh  11,  1937,  an  amended 
petition.  March  30,  1937,  an  order  was  entered  vaeating  the  de- 
fault, setting  aside  the  judgment  and  giving  leare  to  file  their 
fvppearanoe  in  20  days  aad  to  answer  the  eoBtplaint.  ffrora  that  order 
plaintiff  has  perfected  this  appeal* 

The  petition  to  vaoate  was  filed  more  than  30  days  after 
the  entry  of  the  judgment,  it  was  based  upon  sec*  72  of  the  Civil 
^raetiee  act  (111.  State  Bar  State.,  1937,  ehap*  110^  p.  2406«) 
That  seotion  provides  that  the  same  relief  laay  be  obtained  under 
it  as  was  available  under  the  writ  of  error  coram  nobis  at  common 
law.  Plaintiff  answered  the  amended  petition  but  offered  no  evi- 
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denae  in  support  of  the  answer »  and  the  cause  seems  to  hare  been 
heard  upon  agreenent  that  the  averments  should  he  taken  to  be 
true*     SssentlaXly  the  proceeding  was  in  the  nature  of  a  motion 
by  plaintiff  to  strike  the  petition.     It  seems  now  to  be  settled 
that  althou^  30  daya  or  the  term  of  court  has  expired  a  defendant 
may  by  written  motion  under  sect  72  have  a  Judgment  obtained  by 
fraudy  accident  or  escousable  mistake  without  ne^^igenee  on  his  part* 
set  aside*     Jacobs  on  v.  Ashkinaae^,  337  111*  141>  168  IS*  S.  647| 
People  T.  Crooks  a  326  111*  266»  280,  157  H.  3#  218 1     People  v»   Greent 
355  111.  468,   473,   189  H.  3.   500. 

The  material  facts  appearing  frcaa  the  amended  petition  are 
that  defendants p  Albert  and  Augusta  Varrin,  and  the  parents  of  the 
minor  plaintiff,  Mr.  and  Mrs.  I^rry  Clausen,  are  neighbors  in  Chicago* 
The  Varrine  lire  at  Ho.  5277,   the  Clausens  at  Ho.  5234  Idano  arenue. 
April  30,  1935,  at  about  11  o'clock  a*  m.,  plaintiff,  Henry  Clausen, 
son  of  the  Clausens,  was  injured  by  a  Buick  automobile  owned  by  de- 
fendants  and  drlyen  by  their  son,  Albert.     The  injured  boy  was  taken 
to  the  Swedish  OoTWMjBit  Hospital  and   there  plaoed  under  the  care  of 
Dr.  0*  T*  Boberg.       May  3,  1935,  Kr*  and  Ers.  Tarrin  and  Mr*  and  Mrs. 
Henry  Clausen  entered  into  an  agreement  in  \?riting  which  recited   the 
abOTO  facte  and  provided  "the  party  of  the  first  part  hereby  assianeB 
all  responsibility  for  paying  aU  the  expenses  connected  with  Henry 
Albert  Clausen's  stay  and  treatments  in  the  Swedish  Oorenant  Hospital 
and  possible  care  after  he  has  left  the  hospital,  also  the  doctor's 
bill.     The  party  of  the  second  part  hereby  agrees   to  sign  a  full  re- 
lease to  the  party  of  the  first  part  as  soon  as  the  doctor  in  char  fa 
declares  the  patient  has  completely  recorered.     It  is  also  agreed  to 
tt^t  after   the  doctor  has  declared  the  patient  fully  recovered  the 
party  of  the  second  part  has  no  claim  whatsoever  and  vssaives  all  de- 
mands.'"    This  agreement  was  signed  by  Mr.  and  Mrs.  Varrin  and  by  HT* 
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jBOd  I£rs«  Clausen  and  vas  aoknonrledged  Hay  3rd  'before  a  notary 
ptfbllo*     In  confonaity  "witti  that  agresment  the  Varrlns  "between 
May  4»  1935  9  and  Deceaiber  30»  1936»  paid  to  the  Swedish  CoTenant 
IIOBpital  items  totalling  ^^336.     May  8^  1935y   they  paid   to  a  nurse 
for  nursing:  the  injured  boy  §56*     Deoeaaber  10 »  1935 p   they  paid   to 
Mr.  Clausen  on  exjcount  of  the  "bill  of  Dr,  Rolfterg  llOOpand  on    pril 
16 »  1936>  a  further  sum  of  $50«     August  38>  1936>   the  further  sum 
of   ;50,  malcing  a  total  of  $200  paid  on  account  of  the  doctor's  "bill 
and  total  sxm  of  1^592  paid  under  the  terms  of  this  eontract*     August 
13 »  1935 »   the  attorneys  for  plaintiff,  as   the  attorney  for  Mr.  and 
Hrs.  Clausen,  wrote  defendants  ca3Lling  their  attention  to  certain 
unpaid  bills »  and  saids 

"We  shall  have  to  insist  that  either  one  or  "both  of  you 

take  care   of  these  matters  iim-iiediately,  and  in  the  event   that  you 
fail  to  do  so,  we   shall  hare  to  take   such  legal  steps  as  we  find 
necessary  to   effect   the  collsotion  for  the  ahove  hills, 

"Kindly  adrise  us  what  disposition  you  intend  to  Bake  of 
this  matter." 

Upon  receipt   of    this  letter,  Mrs.  Varrin  went   to  the  office 
of  the  attorneys  and   talked  with  Mr.  McBride   of   that  office.     She 
told  him  that  when  she  was   thi-ough  paying  the  hospital  bill  she 
would  start  to  pay  the  doctor*     McBride  urged  her  to  make  larger 
paycoents.     He  zaade  no  other  claim  than  under  this  oontraot*   \gain 
Hovember  22 »  1935,  after  stsamons  had  heen    serred   on  petitioners, 
Mrs.  Varrin  again  went  to  the  office   of  the  attorneys  and  again  talked 
with  McBride.     She  said:     "^^hy  do  you  want  $10,000?     The  hoy  is  all 
right  now.     Mr.  Clausen  always  told  us  he  -KBthted  n«  other  money  ex- 
cept for  us  to  pay  the  hills."     Thereupon  McBride  scid:   *Tou  have  not 
paid  all  the  hills.     Can  you  pay  something  imr:iediately  on  the  nurse 
and  doctor  bills? ••       On  the   same  evening,  Mr.  and  Sirs.  Varrin  went   to 
the  Clausen  home,  and  Mrs.  Varrin  said:      "\'/hB.t  are  you  trying  to  got 
$10,000  for?      =.hy  do  you  take  us    to  court?"     To  which  Harry  Clausen 
replied,   "fhe  lawyer  did  this.     The  l^wer  has  the  matter  in  his  hands. 
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Tern  know  I  am  not  trying  to  get  anything  from  you.     I  juBt  w?.nt 
the  "bills  paid.     Svery  time  you  get  a  lettsr  from  the  lav/yer,   cottci 
and  8e«  me.     I  know  you  hare  taxeo  and  ererythinc  to  pay  on  yottr 
house  and  T?*enever  you  hare  a  few  dollars  oome  end  Taring  It  ©ver»« 
Mr.  Clauaan  and  Mr.  Varrin  shook  hande,  and  as  petitioners  left 
Kr.  Olauaen  said,   '•35on*t  Ts^orry.     You  do  not  have   to  go  to  court. 
Ererythinc  will  he  all  ri^t.     I  am  goia^  to  see  my  lawyer." 

March  12 »  1936»  petitioners  receiTed  pjoother  letter  from 
McBride.     It  called  attention  to  payments  theretofore  made*  said 
that  approximately  four  months  had  elapsed  -since  payment  of  $100 
had  heen  made  and     he     should  like   to  he  adrieed  when  they  planned 
to  make  an  additional  payment   on  the  doctor  hill,  and  in  ishat  amount 
payment  would  he.     Mrs.  Vjirrin  then  called  McBride  hy  'phone  and  told 
him  they  were  paying  the  hospital  hill  in  full  first,  hecaise   the  hos- 
pital people   told   them  that  that  hill  had  to  he  paid  fix^st;   that  she 
would  pay  the  doctor  and  other  hills  as  scan  as  she  could.  McBride 
at  that  time  said  nothing  to  her  ahout   the  pending  case.     August  28, 
1936»  the  Varrins  made  the  l&at  payment  of  $50  to  the   doctor.  Mrs. 
Varrin  consulted  with  the  doctor*  and  he  iold  her  the  hoy's  conditioEi 
was  perfect,   and  that  **ymx  could  not    tell  which  leg  wae  hroken."  Upott 
making  the  last  payment,   defendants  received  froaa  Mr.  Clausen  a  re- 
ceipt which  stated* 

•"The  application  of  the   ahove  pa^jnaent   of  fifty  dollars 
(1^50)   on  said  hill  of  I?r.  0.  T.  Roherg,  constitutes  the  final 
payment  due  thereon,  and  the  undersigned  releases  the  said 
Alhart  Varrin  and  .vugusta  Varrin  from  any  further  liahility 
with  respect   to  the  said  hill  of  It.  0.  T.  i":oherg.     Said  re- 
lease Bhiiil  not   operate  as  a  release   or  affect  in  ctny  v/ay  the 
liahility  of  the  said    llhert  Varrin  and  Augusta  Varrin  for   other 
expenses  incurred  as  a  result   of  said   c.ccident." 

Appended  to  it  is  a  statement   of  the  same  date   to  this 

eff  e-ot: 

"Dr.  0.  T.  Roherg  has  diechcrged  Henry  Clausen  and  said 
Henry  Clausen  is  no  longer  under  his  eare." 

The  statement  was  signed  hy  Harry  C.  Clausen. 
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F^'hi^uary  5,  1937 »   the  ehorlff  made  a  l«vy  upon  tJia  hcaae 
©f  tha  TTarrljaB,  and   thic  t!T*ie  the  firet  notice  tbey  had  ths^t  any 
4u<5gpBi®nt  had  "bQQn  entered  a^jainst  fhtiv.*       Th»  petition  L'Oea  on  ta 
Btate   tiiat  petitioner-.?  iiave  a.  good  and  ineri  torio'is  defense  to  the 
action  in  ii-xat   the  saa  of  potitiaaere  -was  not  n«slig^at  in   the 
©psration  of    cLe  autcmolsile  as  j^ill^Jgad  in  the  coBaplaiatj   that  tlia 
ylfviatiff  w-xc  ::\iilty  of  comtrfbutory  ne£jlig«na«j   that  "Rmuy  Clausaa 
¥GS  ridlnij  a  new  "biayole  at  tlie  tlm*  o?  the  aacident,  va3  tmatle   to 
8 top  sam'j  enil  peddled  said  'bxoyGle  into  the  :?oar  of  tha  aatomohile 
driY«n  hy  the  pQtitl'iner«8  son.     They  <al3a  arer  that   the  daiaijoe 
In  the  sua  of  $4,500  aso  tiroasly  in  exosss   of  a  rea-ionaljle  amoimt 
which  might  ha   rscoTOrad  lay  plaintiff  inasamch  as  plaintiff  suffo^ed 
no  peroansi^t  iii;)ury» 

It  appears  that  in  these  transactions  T?ith  tha  Clanseae   the 
deiendcoitis  'vrere  not  repreteatcd  >y  Bttomeys,     The  Glaufcens  were 
j^fejjyeaented  by  attorneys  who  also  aotoci  Tor  the  minor  plaintiff. 
It  Is  argued  at  great  length  that   ihe  Cla-usdns  h&d  no  ri;^t   to 
eiT6  a  xGlea.-e   of  any  rljrht  of  action  which  existed  in  favor  of 
th«ir  ad.nor  son.     Tbls  m&y  '09  true  "but  that  CiUttstion  le  not  iayolTsd 
here  aad  is  not  det6rKiinatiT<£  of  the  iesue  preseiited*  The  questioa 
to  he  deoidsd  on  this  reoord  ia   v'!hether  ths  asiaor  had  a  righb  to 
retain  a  jtidgn-eat  for  |I,50Q  tali«a  T&y  default  and  under  ciroumstsacei 
disclosed  in  the  gaisnded  petition*  naj&elyi  that  his  fs.ther  and  £:uard- 
^^■^  a-d  litem  ag.de  a  prcaiee  to  the  defaadauts    (on  u'hioh  they  relied) 
to  the  efi'Qct   that  it  would  tte  iinneoeBasry  for  the©  to  go  to  court* 
■^dor  ths  facts  as  est  up  ia  the  aaended  petiticai  it   /rcald  raoaat  to 
fraud  if  plaintiff  were  allowed  to  retain  thia  jud^^aent.  The  order 
ef   the  trial  court  setting  It  f?.side  and  granting  ths   trial  on   the 
Buerits  urill  therefore  he  affirmed. 

0*Ceaaor»  i**  7*»   and  He&nrely»  J.*  conour* 
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!fM8  canBO  1I&0  eonselidated  nitli  ease  Ho*  39477*  tried 
as  Cfoe  proooedisg  in  tlw  clrouit  o<mrt  and  ar^ied  oraULy  oa 
appeal*     Hie  faotst  and  eirotiBBtanoeB  in  %hi&  daee  are  aiallar 
%•  ea«»)e  Ho*  39477f  exoept  as  to  the  aaxa  of  the  petitloaert 
the  length  of  serrioe  and  the  aiomsat  awarded  to  hia*    ^^hat 
fn  said  in  our  opinion  tMs  day  filed  in  oase  Ho*  39477  is 
applioahle  to  the  oiron&etanoes  of  tMfi  case  and  omtr oiling; 
therefore  the  ^ttdgBWHt  of  the  oireuit  court  i»  affiramd* 
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Thie  eattee  imB  oonselidalttd  ultli  oone  9e»  39477 1  tried 
ae  cnae  proceeding  in  the  ciroixlt  court  and  argued  orally  oat 
aiqpeal*     l^e  faots  and  ciroiiiastaiieea  in  this  ease  are  similar 
to  eaiise  Me*  39477y  except  e^a  to  the  name  of  the  petitioatert 
the  lonirtli  of  seryioe  and  t'ist  amount  awarded  to  him*     Ws&% 
vm  eedd  in  9wr  opinion  this  dey  filed  in  case  Ho.  39477  is 
applioahle  to  the  cireuostancee  of  this  ease  and  oontrollingt 
therefore  the  judgment  of  the  ©irciiit  oourt  ie  affirmed* 


Soaai&n  end  &ulliTan>  JJ«»  coneur* 


^'y'Qf"'- 


k     ^:7^     MI 


«»  V;II -iTo  htm*-  •  J  ■ii  .tii"  ^al5©6»o'xq  »ao  ii« 


«fl;u.oa>C'  ,  -oRiriXIfiFi   haa  i\AJji.t>-' 


39430 


\ 


%s  Tm  isktrm  of  Tm  r^mfci  of  M 


mmsit  &QBXia  (pttUUbaer) 


T# 


^OHtr  K»  Hll^fftlClS  and  CQSWSS^^J* 
eOUPAST  OF  CmCGOf  executors^ 


}   lamM,  -mm 


0XBat3ZT  COOETt 
COOK  OOajfTT. 


92I.A.  642 


KB.  mnnxmsQ  jostigi  yHisaro 


TMb  cause  «a&  ooqb  oil  dated  with  eaee  JSo*  39477*   tried 
as  «ne  proeeediag  la  tbe  clrouit  eourt  md  arg»ed  orally  on 
a3^eal«     The  facts  cad  elroamstaoaes  la  this  ease  are  similar 
to  eauee  He*  39477 »  except  as  to  the  itaMe  ef  the  petit l<mer« 
the  length  ef  eerrlee  a&d  the  aavtat  aina^d  to  Mm*     ihat 
ne  said  la  eur  oplaiea  this  d^  filed  la  ease  He*  39477  is 
applloahle  to  the  olreiauataiieee  of  this  ease  and  oaatrollingi 
therefore  the  ^ud^aeat  of  the  olrouLt  ooort  is  affirmed* 
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BOBiiR?  K*  LOW  (petltlonor)  ^ 
Appellee 9 
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joffir  K*  FR^arno  s  and  omniSM'ihZ      , 

02*  OSLQAOO,  exeoutoxdt   (defendants) A 
Appellaata*  \ 
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Hit*  HtS&ZDIBG  ItlSIICB  ffiXSKD 

IJSUVm^D  TH3  OPIHIOK  C8?   IS^  COURT* 


fblB  «ani9  Ww  ecnsolidated  vlth  ease  Mo*  39477 §  tried 
M  <nte  pxDoeedlns  in  tbe  circuit  court  and  argued  orally  on  appeal* 
Ths  facts  and  clrcmBtaneee  in  thie  caae  are  siailar  to  oanae  Ve« 
59477  f  except  o£  to  the  name  of  the  petit  loner »   the  length  of  ser» 
Tioe  and  the  ajoonnt  awarded  to  hl»«       hat  we  said  in  our  opiniMi 
this  A&^  filed  in  ease  179*  39477  is  applioaiae  to  the  oirGiaBstanees 
of  this  cai^e  and  ccntr oiling j  tlnerefere   the  jud(^ient  of  the  oironit 
timxTX  Is  affirmed* 
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mutmmi  this  opihioi  of  tei  cotot* 


HUB  Qaas«  W8.8  eCB^eXidated  witli  «&s«  Vo«  39477t  triftA 
»8  Mie  proceeding  la  tlaa  oirouit  aourt  and  axgued  OTaIXy  oa 
app9alt     TbB  faots  aad  oirciaie taxis ee  ia  this  e@,s9  are  Btmllar 
to  causa  Ho*  39477f   except  as   k)   thQ  naias  of  t^  petit!  oaer» 
the  limgth  of  sGTTioo  and  tho  moimt  awa:i^sd  to  him*     ^'^ba.t 
no  said  ia  our  opiniOB  tMo  Aey  flXod  ia  oasa  Mo*  59477  is 
appliealde  to    the  cixoiaouBtanoefi  of  this  case  and  ooatrolliagi 
thoroforo  tho  Jiidpioat  of  ^o  oirotfit  eoaxt  is  af£lra»d» 
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CITY  OF  CHICAGO,  a 
smuloipal  corporation) 

Appellee » 

T» 

a  eorporatloxi» 

Appellsuat* 


292I.A.  643^ 


KE.  miSIBUrS  JUSTICE  miMD 


Jiay  81 »  1934,  the  City  of  Chicago  "brought  a  quasi -criminal 
aotioQ  against  So^snaa  Sairy  Ccsapaxiyy  a  oorporatioa,  defendant^  tp 
recover  a  penalty  for  Tielatiea  of  see.  2656  of  the  sniniclpal  code* 
Plaintiff* B  stateai^it  ef  claim  alleged  that  tm  to-wit:  April  6, 
1934,  defendant  laaintained,   otsned  and  operated  the  premises  at 
6636  South  Weatworth  avenue,  **in  an  unsafe  maimer  hy  failing  t» 
remove  hoxes  from  aci;{oining-  l>uilding  and  keep  boxes  &.1  least  fifty 
feet  ixom  the  building."       Stomons  issued  requiring  defendant  %% 
appear  in  the  municipal  court  August  8,  1934,  to  answer  unto  the 
city  in  its  claim  for  "a  penalty  not  excesding  $2Q0,"       IJefendaat 

failed  to  appear  on  the  retiorn  day,  and  the  court  entered  the 

follo«/ing  orders 

"Uow  comes  the  plaintiff  in  this  cause,  the  defendant  "being 
»"beent  aud  not  represented,  and  thereupon  thie  cause  comes  on  in 
regular  course  for  trial  before  tha  court  without  a  Jury,  and  the 
Court  havlnr-  heard  the  evidence  and  the  g.rf^ments  of  counsel,  and 
"being  fully  advised  in  the  premises,  enters   the  following  finding, 
to-vlts 

"«THg  COUET  FIinB  THl  ISSyFimFT   OTILTT  OF   A   "VlOlATIQN  OF 

mi^  maiiaAjros  jOssgbibsd  xh  ths  cocpiaikt  KSRisiisr,  ahd  assbssss  a  mm 
AQAiHST  Tm  mwm:bMm  xn  tm  bxm  of  Tm  i^rn'miss  dgli^mis.  (fsoo.oo).* 

"This  caise  ceoing  on  for  further  proceedings  herein,  it  is 
coneidered  "by  the  Court   that  the  plaintiff  have  judpaient  on  the  find- 
ing herein,  and  it  is  considered  "by  the  Court  that  the  plaintiff  have 
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and  reooTer  of  and  from  the  defendant  a  floe  in  the  sim  of  Two 
Hundred  Sollars   (|200)   in  form  as  aforesaid  asseesedt  and  aleo 
the  oosts   of  thiB  suit  taxed  at  ten  dollars   (I'^IO)  and  tliat  exe- 
cution issue  for  the  amount  of  said  fine  and  costs.     And  it 
appearing  to  the  Court   that   the  said  fine  accrued   to  the  plain- 
tiff in  consequence  of  the  violation  hy  defendant  of   the  ordinaiioe 
of    the  plaintiff  descrihed  in  the  complaint  herein  known  as  sec. 
2656»   the  court  finds   that  it  has  jurisdiction  of   the  su'oject 
matter  of   this  cause  and  of    the  parties  hereto,  and  that  said 
defendant  has  "been  6\i1y  *i*i<^   regularly  conTicted   of   the  violation 
of   aaid  ordinance  according  to  law»  and   that  any  perscaa  convicted 
of  a  violption  of   said   ordinance »  aay,  under   the  law»  'oe  impriuoned 
in  the  House  of  Correction  of  said  city  for  nonpayrient  of  fine  im- 
posed for  such  violi>,tion. 

"Fine  Two  Huadreo  and  Costs  for  122  dayo  from  /.pril  6th  to 
i'Uguut  Cth»  1934t  for  a   total  amount  of  |25»600  Bollare*     Tvent/- 
fiTe  thousand   eix  hijndred   dollars." 

Cn  the  8fiBM»  day  that  the  foregoinig  judfpoent  order  was   entered  two 

notations  were  laade  on  ohe  "half  sheet"   of  the  ascnicipal  coui't,  as 

follcwB: 

"Fined  Two  Hundred  and  costs  for  12*?  days  from  April  6th 
to  August   6 oil,  ld'i><z,  for  &,  total  amount  of  $25»600  dollars*  Twenty- 
fire  thousand  six  hundred  dollars. 

•'Leave  giron  City  to  file  amended  complaint  instanter." 

The  amended  statement  of  claim  filed  lay  plaintiff  &tx  August 

8»  1934^  is  as  follows t 

"Plaintiff*  s  elaim  is  for  a  penalty  not  exceeding  |200  f ot 
a  violation  by  dtafendtnt  of  seciioa  2656  ox   an  ordinaaee  of  the 
City  of  Chicago  in  that  tho  defendant  did  an»  to-wit,     oril  6»  1934y 
and  continuously  up   oo  and  inoluding  .^uguat  Suh,  xuaintainp  o^m  and 
operate  the  premises  at  66o6  South  Wentworth  avenuey  Chicago^  in  an 
unsafe  manner  hy  failing  to  remove  l3o:;3s  from  adjoining  building 
and  koep  hoxes  at  least  fifty  feet  from  the  huilding.* 

September  8»  1934f  thirty-one  days  after  the  judgment  order 
was  watered,  an  execution  was  Issued  against  defendant  for  ^00  sad 
#3.0  ooetsy  and  served  on  defendant  September  11>  1934*     fbs  execution 
■was  retuinad   *no  part  satiofied*  on  Decejdaer  9>  1934,  and  subsequent- 
ly,  an  Ootobor  7,  1936»  def®adant  paid  the  Judgment  of  #200  and  cost* 

Beoeaiber  11»  1934,  another  exeoutioa  was  issued  a^inst 
defendant  upon  a  judgiBasnt  for  ^25,600  and  oosts.  This  was  returned 
•no  part  satisfied"  Uaroh  ISp  1935«     Thereafter,  garnishment  xuo- 
ooedings  -K^re  intstituted  by  plaintiff  on  the  $25,600  Judgment, which 
resulted  in  a  disioissal  of  the  garnishees  by  order  of  Judge  PaddeR 
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^oTemter  25 1  1936*     All  appeal  followed  and  Judge  Padden' b  order 
was  affirmed  "by  this  court  lit  ease  Jlo.  39456  (not  publislied}* 

Deoember  2»  1936>   the  city  filed  a  petition- eworn  to  "by 
JSdward  Finger >  alleging  In  substance  that  be  was  employed  by  the 
oity  ae  a  fire  prarention  engineer |   that  he  was  pressnt  in  the 
Bitmloipal  ooxirt  August  3,  1954,  v/han  this  case  was  called  for 
trial;   that  an  ex  parte  hearing  was  had  on  the  oity'e   amended 
coiBplaint  ior  Tiolation  of  sec.  6656  of   the  immicipal  code,  and 
pursuant  to  a  finding  of  guilty  a  fij*e  of  #200  was  iarpoeed  for  eae& 
day  tii«  violation  occurred,  being  122  days  from  April  €  to  August  69 
1934,  aggregating  #24 ,40©;     that  in  order  to  malso  the  records  show 
the  true  facts  the  petition  prayed  thtit  an  order  be  entered  requir- 
ing the  clerk  of  the  municipal  court  to  correct  the  Judgaent,  nunc 
pro  tunc  as  of  August  8p  1934*     It  appears  that  after  sonte  argument 
the  City  cf  Chicago  withdrew  this  petition  and  then  proceeded  to  set 
forth  the  facts  alleged  therein  by  the  oral  testimony  of  Pingerj,   to 
which  defendant   objected*     Pinser's  testincmy  is  substantially  the 
ssiine  as  the  allegatitaas  of  his  petition*     Upon  conclusion  of  the 
hearing  Judge  Holland  entered  an  order  reciting  that  the  moticai  of 
the  city  to  correct  tlie  record  was  supported  by  the  sworn  petitiea 
of   odward  Finger,  and  0 (included  as  followsi 

"Trial  by  cotirt  ex  partes  finding  defendant  guilty  of  vio- 
lation of   ordinance  described  in  asaended  complaint  and  fined  :f'20O 
for  122  days  frcaa  April  6  to  lugust  6,  A.   D,  1924,  for  a  total  amount 
of  i|24,400  and  costs  assessed  r.t  $10  for  violation  of  city  ordinanoe 
described  in  complaint,  Section  2656  of  the  Revised  3hioago  Code  of 
1931.     Judgment  on  the  finding.* 

Defendant  has  appealed  frco  the  latter  order,  and  the  question 
preaented  is  vjhether  it  constitutes  a  ralid  Jnd^ent.     This  queKtion 
was  really  passed  upon  in  the  former  appeal,   cause  Ho.  39456,  wherein 
it  was  held  by  anotb       division  of  this  court,  among  other  things,   that 
"those  ohsnges  having  been  made  long  after   the  court  had  lost  juris- 
diction,  such  action  had  no  legal  basis  and  v/as  nof;  in  harmony  with 
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oorreot  legal  procedure. «       This  appeal  was  peacliag  whan  the 
opinion  in  the  Ioxtb^t  '3.':f3e  ttqb  filed. 

we  are  likewdee  of  the  opinion  that  the  amooded  judgment 
order  was  invalid.     IJotMag  appears  therein  tanding  to  show  that 
the  judgment  order  of  ..ugust  8»  1934,  was  vacated  or  set  asidet 
«nd  therefore  there ar«  of  reoerd  ia  this  oaee  two  Judgnents,  - 
oae  for  |2JC,  enter   lugusfc  3,  1934,  and  one  for  $24,4C0,  enter 
Uecesaher  4,  1936,  predicated  upon  the   same  offsnee,  the  for»er 
4ud4^ent  v^s  paid.     The  order  entered  Augttat  8,  ISM,  olearly  in* 
dioates   that  Judgment  was  antered  fcr  f200,  and  i|10  coats,  and  fo? 
no  other  amount.     Bnriag  the   trial  of  the  g&rnielmsat  proooediags 
before  Judge  Pudden,  it  was  cdmittod  hy  plaintii'f  that  tJie  notation 
©f  the  fine  of  #2©0  for  122  daya  Included  tlie  |SSOO  and  ooets  ia  the 
first  judgment*     Thus  defeniaat  Istae  l>eea  twice  fined  for  th«  ea»s 
Tlol&fcien.     'me  law  1»  well  settled  that  lihere  a  judgaent  has  been 
entered  in  a  cause,  no  cuhcequeat  ralid  judgment  la&y  Id©    h tared 
therein  until  the  first  has  "been  yacated  ajid   set  aside*   ( f ose t ti 
Bre,'ala&'  Co.  r.  l^cney,  168  111*  App»  27 1     S3  Corpus  Juris,  sec»  123, 
p«  1195 •)       The  coafueed  state  of  the  record  seems  to  hare  been  re* 
cogniaed  by  the  eity,  T?hen  it  etad®  its  moticm  i^eoeiab&r  4,  1936,   "to 
correct  thj»  reoord?"     otJierwIs©   there  would  iipve  been  a©  reason  fox 
correcting  the  r  eaord* 

-?he  city  ooatends   that  the  order  oorreoting  the  erron^dus 
entry  of  the  jud^ent  of  Au^st  8,  2934,  tms  bas<»d  upoa  atemoranda  lA 
poseeesion  of  the  tirial  court  at  thiS  tiae  the  order  <«ras  entered.  XSpem 
hearing  oa  the  petition  to  correct  tl»  reoord,  the  court  utated  that 
it  was  aatlag  upon  a  laeEiorandum  parportint^  to  be  "p&rt  of   vha  vhole 
m&a^Ttancam  cf  Btny  caree  heard  by  the  court  in  room  Had."       h«a 
counsel  for  dsi      isoit  insisted  that   the  court   disiciof.e  whs-t   the 
laeffitorandutt  oontslaed,  it  -was  not  p#oduced,  aad  it  is  tirgued  "by  <l®- 
fondsat  that  the  oourt  depended  upon  ite  memory  rather  thrji  upon  aay 
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notatiea  mad©  at  t).i«   timt  of  the  feearlag,  i«M®h  wo\ild  ju^Jtify  a 
e©rr«otion  of   %h&  judjga«at.  ord@r.     in  fattt,  tlm  order  of  ifci^ajaber 
4t  193$«  ooxTootiiig  the  sreooardt  rooites  that  lb  Ib  ajiterod  upon 
the  sworn  potititssi  of  I'lagory  ^^o  etuted  %haX  h@  m^s  pr®@@iit  in 
ootKTt  .r^.upi0t  Bf  l^My  rath@'r  tium  VEpon,  axiy  ladaipendeiit  re«ioU0ctic«i 
of  the  aot(.?t  or  susaox'andiim  praoorrod  upon  tho  h«8arixig* 

From  v7hat  v?e  haro  @aidi  It  would,  serre  no  uaoful  purpoc^s  to 
remand  the  oatuBO*  and  therefore  the  judgment  of  the  Bmnioii^X  court 
is  rssversed. 
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APPilCl  FRCK  CIRCtJIT  GOURT, 

aOOK  GOimTY. 

APP.X1...  )  29  2 1. A.  643 

XB»  ERSSEDIUG  JUSTIC3  miMIi 
DJSIITai^  TH3  OPIHIOir  01  TIES  COtmT. 

Ann  Jones  filed  a  TjIII  for  diroitje  in  the  oircuit  oourt 
against  Harry  Jones  ^Mch  resiilted  ia  a  final  deoreej   entered 
March  30 1  1932 »  awarding  custody  of  the  minor  oldldf  Hohertp  to 
Mrs.  Jones p  allowing  the  father  to  visit  the  child  every  Sunday 
forenoon  frcan  nine  to  twelve  o*clook,  and  requiring  Mr.  Jones   to 
pay  1^50  each  month  as  and  for  the  support   of  tl^  cMld.     Sahee- 
quently  Mrs.  Jones  married  Qrover  S.  Arhuokle  and  Itr.  Jones  also 
r emarr i  ed  * 

Defendant  ccmplied  with  the  terms  of  the  deoree  until 
Beptemher,  1932f  when  he  reduced  the  support  money  to   $30f  represent- 
ing that  he  had  received  a  series  of  reductions  in  hie  salary  which 
in  the  aggregate  amounted  to  approximately  one-third.     Plaintiff 
accepted  the  reduced  amount  until  Deoem"ber  15 »  1935,  when  defendant 
discontinued  altogether  to  Bailee  payments  "because  he  was  not  permitted 
the  right  of  visitation  as  provided  "by  the  decree.     Shortly  there- 
after he  filed  a  petition  in  the  circuit  court  seeking  to  enforce 
his  right  of  visitation.     Plaintiff  answered  the  petition  and  filed 
a  counter-petition  praying  for  ^1,627  alleged  to  he  due  for  arrearages 
in  support  money  under  the  oritd.nal  deoree.     On  hearing  covmsel  for  the 
respective  parties  stipulated   that   the  amount  in  arrears  aggregated 
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t'l#200.     Tn.9  court  found  inter  alia  that  defendant   "owes   the  cross- 
petitioner,  Ann  Jones,  naught  as  o£  :?ebruary  27,  1937 p   oa  a^jcount   of 
the  proTisions  of  the  decree  of  divorce  providing  fori:  cliild  ouppcrt, 
for  the  reason  that  tm  orosa-petitioner,  .urn  Jones,  has  h«irotofore 
on,  to-wit,  Deoenfljer  15,  1935,  and  aontinuously  thereaftei'  matil  to- 
wit,  J'ehruary  9,   1956,  violated  the   ordar  of   this  court  in  .failing  to 
permit  petitioner,  Harry  Jones,   to  see  his  iainor  son,  Hotoert,   on 
Sundays  as  provided  ia  said  decree j«  also  that  defendant,  Harry  Jones, 
••is  earning  sufficient  income  to  comply  with  the  terms   of  the  decree 
as  originally  entered  herein  for  the  support  of  his  minor  son,  Rohert;* 
that  he  pay  to  plaintiff  the  sum  of  fllB.SO  to  reiraturse  her  for  50?^ 
of   the  moneys  advanced  and  paid  out  "by  her  for  medical  attention  pro- 
cured for  Robert  prior  to  i'eTaruary  27 y  1933;   that  defends t  pay  Oiie- 
half   of  all  doctor's  charges  and  medical  expenses  inctirred  for   the 
child  in  the  frttUYtS  and  that  defcndsnt  he  permitted   to  hare  the  cus- 
tody of  his  son  each  and  every  Saturday  and  Sunday  from  noon  to  6»00 
poHo     Plaintiff  appeals  from  that  part  of  the  order  finding  that  Jones 
owes  her  "naught  on  account  of  the  provisions  of  the  decree." 

Plaintiff  was  employed  as  a  salesman  for  the  American  Steel 
&  Wire  Company,     i-hien  the  decree  ims  entered  in  1932  he  was  earning 
|270  a  month.     His  duties  as  a  salesman  were  confined  to  the  northern 
half  of  Illinois  andhe  covered  the  territory  assigned  to  him  "by  auto- 
mohile,   the  upkeep  of  which  he  paid  from  hie   salary.     He  continued  t© 
pay  #«50  each  month  until  Septemherj  1932,  when  his  salary  was  reduced 
to  v229»50  a  month  in  oensequence  of  the  husiness  depression,  and  in 
addition  to  hie  Illinois  territory  he  was  required  to  cover  the  State 
of  Indiana^  without  a  corresponding  increase  in  his  exipense  ace  dint. 
This   extra  hurden,  according  to  the  uncontroTerted  evidence,  cut  into 
his  salary  so  that  Ms  net  incoa»  was  approxisiately  'j^lSO  a  month,  and 

he  was  no  longer  able  to  comply  with  the  payments  required  "by  tlie 


,  ^,-..v  3«novib  '^0  asToeb  ocl*   "io  sjioiQivotQ  ewf* 
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daoree.     H«  so  adrlsed  r>l'-dni:lff ,  who  theraafter  and  until  DcjcoicTjar 
15,  1935 »  acceptGd  *30  eaoh  month.     During  this  period  defendant 
ylsited  his  son  reg-ularly.     In  Secoinber,  1935 p  x^laiatiff  refused  h5.Jft 
the  fiirther  right   of  visitation*  and  he  thereupon  dlsoontinued  pay- 
Bents  alto/:jQther .     After  nuimerous  calls  at  the    .rhuckle  hone  and  pei'- 
aistent  refusal  of  plaintiff  to  allow  Mm  i-o  see  hla  scan,   defendcjit 
tried  to  arrange  a  laeatlng  with  the  ..rhuckleo    .hrouch  Mr.  I^ynr.#  their 
attorney,  Ijut  plaintiff  refused  to  meet  him,  su:yinfj.  that  ehe   "did  not 
wish  to  waste  any  tJjae  on  an  appointment  with  Mr.  Jones,"  and  that 
"we  are  not  interested  other  than  he  pay  isp  what  ie   due  tis,  or  we  aueb 
prefer  adopting  Bo'bhy  legally.* 

It  was  argued  Taefore  the  chancellor  that  Joneses  representa- 
tions as  to  Ms  earnings  were  fe^lco  and  upon  dlsoorery  of   the  fraud 
plaintiff  was  entitled  to  the  difference  het^/^en  the  fSO  payments  re- 
required  "by  the  decree  and  the  sum  of  f30  aotually  paid  her  frcaa  3ept- 
emher,  1932,  to  Beoemher,  1935.     /m  exsjoination  of  the  racord,  however, 
doeo  not  sustain  this  contention.       The  period  in  quoetion  wae   one  of 
financial  depression,  and  Jones  testified   that  in  order  to  rstain  his 
poeition  he  was  required  to  taJce  a  reduction  in  salary  and  also  cover 
additional  territory,  which  so  depleted  his  net  earnings  as  to  make  it 
imposBlhle  for  him  to  pay  ^50  a  aonth  and  still  laaintain  himself.     We 
are  of  the  opinion  that  the  ovidenoe  aiEffply  supports  this  contention. 

She  chancellor  predicated  his  finding  that  there  was  nothing 
due  plaintiff  under  the  provisions  of  the  decree  upon  her  violation  of 
the  decree  in  refusing  to  permit  defendant  the  right  of  visitationt 
and  defendant's  counsel  seek  to  justify  the  order  without  citaticaa  of 
any  authorities.     The  contention  saade  hy  dafand^^nt  does  not  constitute 
a  legal   defense,  however,  for  all   the  cases  that  have  l)een  cited  "by 
plaintiff's  counael  (and  there  are  none  to  the  contrary  in  defendant's 
■brief)  hold  that  the  refusal  ffif  plaintiff   to  allow  defendant   to  see  his 
child  as  provided  in  the  decree  does  not  relieve  him  of   the  ohligation 
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of  supporting  the  oMld,      I'his  rule   of  law  is  predicated  upon  the 
theory  that  the  rights  end  interests  of  the  ohild  ars  always  of  para- 
moont  consideration.     If  Mro.  Arhuckle  riolatsd  the  decree  lay  refus- 
ing Jones   the  right  of  viBitation  it  was  his  privilege  to  f^.pply   bo 
the  court  v.laich  alwsys  had  juriedietion  of  the  sut>3ect  mfittar,  fci'  a 
rule  oa  plaintiff  req.uiring  her   to  carry   out   the  decree  e.rd  per-mlt 
him  to  vicit  hlB  chil(:!.     HoTOTerj,  he  failed  to  co  this  end  instead 
eut  off  the  support  money  altogether,  and  this  h©  could  not  legally 
do»  under  the  well  estahlished  rule  laid  down  in  Lancaster  v.  Lanoastea* 
29  111*  App.  510 >     |home,8  v,  lEfaoBias.  233  Xll.  App*  463}     Kane  v.  Kiane| 
241  Mich.  96,  216  H*  W.  437. 

Plaintiff  n  counsel  also  argue  that  the  decree  of  divorce  enter- 
ed U&xah  30,  1932,  was  a  final  judgment  of  the  court  and  payments  for 
the  support  of  the  laiaor  ohild  accruing  thereunder  heoaae  a  rested  prop- 
erty ri^ht  ©f  ^ich  the  child  ^m.s  the  sole  "beneficiary.   This  rx^e  is 
supported  hy  various  decisions  in  this  sfeate  (Orsig  r.  Craig,  163  111, 
182 J     Gordon  t.  Ba^er,  182  111.  ;.pp.  587?  Binet  v.  f i f^em&annj^  80  111. 
279;     and  StilJ^aa  t.  Stillasn,  99  111.   2C4.)       There  is  ahundant  eri- 
den«e  to  sustain  the  contention  that  plaintiff  voluntarily  agreed  ?;© 
accept  thf;  lecser  amount,  hut  aside  fro®  the.t  fact  Jones' k  circunistan- 
cee  'vvoulci  have  made  it  impossible  for  him  during  the  period  of  depression 
to  pay  th©  full  |50.     Under  all  the  circuastances  disclosed  hy  the  reoorji 
we  are  of  the  opinion  that   the  contention  mde  is  not  applioahle  to  tha 
facts  ImrQ'M* 

fhe  parties  siade  an  oral  stipulation  that  the  total  arreara^^es 
amounted  to  |1,200.     The  record  does  not  disclose  how  they  arrived  at 
this  figure.       in  our  view  of  th«  situation  there  would  hs^ve  heen  nothing 
duB  plaintiff  up  to  Deoamher  15,  1933,  when  Jones  made  his  last  pay- 
ment of  |30.       However,  when  he  ©eased  ffiaklng-  paTiceats  altogether 
Mrs.Arhuokle  was  Justified  in  considering  her  agreement   to  accept 
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tli'3  leiiser  amouiit  tci'iainatedj*  aiirT  thero';fter  uhe  wao  entitltjd  to 

xHwiiit  Oil   *50  a  laonth  aa   spsoified  in  the  deorseo     "^^le  chancellor 

round  that  2ir.   Joaet  ncv/  ha&  a  sufflGient  inoome   to-  comply  'vrith 

the  deoxee  as   originally  entorec'. ,  and  therefore  the  ,-jnount  due 

plaintiiT  should  hare  been  calculat3(3  on  the  "basis  of  $50  »;^  month 

froaa  iJccomtsr  15 »  JLS35»   to  the  tias   of  tha  hearing.     I'or  cydn 

period  of  foiirteen  months,  at  ^SD  a  month,   tho  order  should  hare 

"baen  fox  |7<X)#     Since   th«  order  of  tho  charwellor  provides  for  the 

ri^t  of  Mr.  Jonec  to  vis^lt  KU  Bon  on  Saturdays  and  Sundays,   ttiat 

part  of  the  order  is  affirmedp  but  the-t  part  of  the  order  finding 

that  Jones  owes  plaintiff  nothing  on  account  of  the  prdt-rLsions  of 

t^  decree,  xe  reversed  and  the  qimbb  remanded  with  directions  to 

easend  tlie  order  to  find  that  defendant  ©"vres  plaintiff  .f700» 

ORI>IIR  A^FIHKSD  lis  PART,  HSVKRSID  IH 
BU?.!  AHD  llimMmD  \yITH  DIB^CTIO^. 

Seanlan  and  Bull! van,  JJ*,  ocucurk 
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WSO^m  OF   THS  SmtS  Q7  XLXISOISp 
Defendant  in  Error  i 

HAHY  UZLLSR, 

Plaintiff  in  arrnr* 


^TO  MOinCIPAL 
OOtmT  OS"  CHIGAQO* 


292  I.A.  643"' 


ISR«  HCSIDlUa  JUSTXOE  VWLMH 
DSLnrSBISD  THl  OPISnCH  Cf  TBra  COURT. 

Mary  Miller*  defendant*  sued  oat  a  writ  of  error  to  rererse 

the  finding  and  jud^aent  of  the  BEonioipal  ooort  after  a  trial  "bef  ore 

the  oeurt  ijvithout  a  Jury  upon  eax   information  charging  her  with  lar- 

oeny  of  property  in  the  following  languages 

"Mary  Miller,  late  of  the  City  of  Chicago,  heretofore  to-wit* 
on  the  21st  day  of  June,  A»  B»  1937,  at  the  City  of  Chicaco,  in  said 
County  of  Cook,  in  the  State  of  Illinois  aforesaid,  did  then  and  there 
unlavTfully  steal,  take,  and  carry  away  from  the  eaid  Bert  Badgley 

United  States  Currency,  to-wit: ,,^  ^^ 

of  the  ralue  of  Two  (|2«00)  Dollars,  the" personal  goods  and  property 
of  Bert  Badgley,  then  and  there  heing  found,  did  then  and  there 
wrongfully  and  unlawfully  take,  steal  and  carry  away*  contrary  to 
the  Statute  in  such  case  saade  and  provided,  and  against  the  peace 
and  dignity  of  the  People  of  the  State  of  Illinoia." 

Oefendattt  pleaded  not  guilty*  ThM   cause  was  heard  hy  the 
eourt  July  14,  1937 »  and  there  was  a  finding  that  defendant  was 
guilty  of  larceny,  of  the  value  of  $2,   and  she  was  thereupon  sen- 
tenced to  mix  months  imprisonment  in  the  Rouse  of  OorrectioQ,  and 
fined  #50 • 

It  is  first  urged  as  ground  for  reversal  that  currency  is 
net  money  and  therefore  cannot  he  the  suhject  of  larceny*  This  pre- 
oise  question  was  considered  in  People  v.  Greenherg*  222  111.  App. 
243,  wherein  the  defendant  was  tried  upon  an  information  charging 
him  with  stealing  $2  in  Uhited  States  currency,  and  other  articles* 
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ThA  oontentlon  was  siade  in  that  casey  as  it  is  hsre>  that  thft 
currency  was  not  Bpeoifically  desorihed  and  that  it  did  not  con- 
stitut©  money >  hut  we  held»  upon  the  authority  of  MaYine  Bank  of 
QhicetgQ  T.  Bushaore t  28  111.  463,  that  the  word  "currency*  i» 
undarstood  to  mean  "hank  bills  or  other  x>aper  money  issued  hy 
authority,  which  pass  as  and  for  coin***  and  that  the  information 
sufficiently  desorihed  the  denomination  of  the  currency  alleged  to 
haye  heen  stolen.  Bouvier's  Law  Dictionary,  p»  740|  defines  currency 
as  *>a  term  commonly  used  for  whatere;  x>8'Bse8  among  the  people  for 
money,  i^ether  gold  or  silver  coin  or  hank  notes,"  and  in  Words  & 
Phrases,  the  term  "money"  is  defined  as  synonomous  with  "currency," 
and  imports  any  currency,  token,  hank  notes  or  other  circulating 
medium  in  general  use  as  the  representatire  of  value.  Moreover » 
the  larceny  statute  (chap,  38,  par»  387,  sec.  l67,  Illinois  Hev. 
Statutes ,  1937 )  proTides  that  "larceny  shall  embrace  every  theft 
which  deprives  another  of  his  money  or  other  personal  property  **♦ 
and  may  also  be  oommitted  by  feloniously  taking  and  carrying  away 
any  bond,  bill,  note,  receipt  or  any  instrument  of  writing  of  value 
to  the  owner."  We  think  that  the  larceny  of  currency  comes  within 
the  purview  of  this  statute. 

As  the  remaining  ground  f«r  reversal  plaintiff  in  error  coo- 
tends  that  the  information  is  so  substantially  defective  that  the  court 
did  not  acquire  jurisdiotioa  of  the  subjeet  matter  of  the  person  tried. 
Ho  motion  was  made  to  quash  the  informatiem  nor  were  there  az^  motions 
for  a  bill  of  particulars  or  in  arrest  of  judgment.  See.  9  of  M. vi- 
sion XI  of  the  Criminal  Code  (Illinois  Bevised  Statutes  1937,  chap. 
38)  provides  that  all  exceptions  directed  merely  to  the  form  of  the 
indictment  or  information  shall  be  made  before  trial,  and  that  no 
motion  in  arrest  of  judga^nt  or  v.Tit  of  error  shall  be  sustained  for 
any  matter  not  affeoting  the  real  merits  of  the  offense  charged. 
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Inasmuoh  ae  petit  larceny  is  a  statutory  offense,  defined  in  the 
eriisinal  code  and  punishalile  thereunder*  the  indiotment  or  in* 
fonaation  upon  which  the  trial  is  based  must  he  oonetrued  in  accord- 
anee  with  the  code  and  is  euffieient  If  it  states  the  offenee  in 
terioB  and  language  of  the  code  90  that  the  nature  of  the  offense 
charged  may  he  readily  understood.  The  information  in  this  proceed- 
ing chexgee  the  defendant  with  stealing-  United  States  currency  of  the 
Talue  of  two  dollars.  leither  deferolant,  the  court  nor  the  Jury 
would  have  eny  difficulty  ia  understandiiig  the  nattjre  of  the  offense 
charged,  and  it  has  heen  repeatedly  held  that  an  information  whioh 
states  the  offense  bo  plainly  that  it  may  readily  he  understood  hy 
the  defendant,  so  as  to  enahle  him  to  properly  prepare  his  defense, 
is  sufficient,  (people  v.  Ppnaldsen,  341  111.  369.)  In  People  t. 
Cohen »  303  111.  523,  defendcnt  wi%s  tried  on  an  inf enaction  charging 
petit  laroeiay  of  "One  {|il.OO)  Dollar,  good  and  legal  money  of  the 
ISiited  State  e  of  iuoeriea."  The  con  teat  i<aa  was  there  made  that  the 
information  did  not  sufficiently  dascrihe  the  property  stolen,  hut 
the  court  said  (p.  525)  that  "great  niceties  and  striotaess  of  plead- 
ing should  only  be  oountenanoed  and  supported  when  it  is  apparent 
that  the  defendant  may  he  surprised  on  the  trial,  or  unable  to  meet 
the  charge  or  make  preparations  for  his  defense  for  want  of  greater 
certainty  or  pear  tic ularity*" 

¥9  find  no  reversible  error.  The  judgment  of  the  municipal 
court  l8  therefore  affirmed. 

Soanlan  and  Sullivan,  J*?.,  concur. 
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m&S  BXSTXCKf  alias  ROSX^  MITCr; 
PXaiixtiff  in  Srror* 


lE^OR  to  snsnciPAi 

COURT  OF  CHIC  ^v GO. 
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This  '.AiTit  of  error  sued  out  by  Bobo  Histiolcy  alias  Reaie 
Hitohell^  to  reriew  the  finding  and  judgBtent  «f  the  sunioipal  oourtt 
io  Blsdlar  in  erery  respect  to  ease  Hoa  3f757»  People  ▼•  Killer » 
except  aB  to  the  identity  of  the  defendant*     The  oausee  were  not 
oonsoli dated »  Vat  plaintiffs  in  error  in  liotb  oases  were  represented 
%y  ^^  save  oeunoel  and  ideatioal  "briefst  raising  tte  oane  quest iono 
aad  oitlng  the  saae  authorities »  wire  filed  ia  the  two  proceedings* 
miat  -m  s«kid  ia  ease  jlo*  39757  is  precisely  applioa'^e  to  this  oaasot 
sad  for  the  reasons  stated  in  that  opiniaa»  which  need  not  here  he 
repeated*  the  judgment  of  the  immioipal  court  of  Chicago  rendered  ia 
this  cause  is  affirawd* 

JUDCaOBT  Al^lBilXB* 


Soanlan  and  Bulliiran*  JCr*»  oonour* 
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Appellants  « 

Qin  Of  CHSOAGOt  a  KuniGlpal 

@«3rp oration*  &t  aX*9 

App«lI@«S» 


292  I.A.  644 


L 


fML*  appeaX  was  o  one  olid  a  ted  f&x  haariai;  wltk  ths  appeal 
**  ^<y3l»  of  ^^  titato  of  Illinoiet  eac  ral«  Itiehael  J*  I'ulTgy 

»t ffif.,  ▼•  3iJy  ,<^., PM,<^ 0.g^, AMiijiMpa^:  pqyjg^atiQH*  a t  al « , 

9«n«  17d«  394M9  ia  isMdln  caaa  i8«  h»f«  on  tMs  date  fll^d  an 
epinlOKt  isSiereln  we  liaTe  also  eet  forth  e«r  reaaoae  axid  coiiclu«ioa« 
t<sni0liiiig  tlaie  raatters  inrolrod  la  th&  ins  taut  a|i>eal»  and  for  tib^e 
said  reasenye  aod  oa3aclttBic»&  stated  ia  tliat  oplnioo  the  Jitd,^m(mt 
«rder  of  tlie  Superior  oourt  of  Cook  c aunty  eataif^ea  ia  the  inetaat 
Bttlt>  jPeopXe  of  thg.  State  ^  l2.Xiaioi»t  o?c.  y«l»  I^XiP  MoCteiye  et  aX« 
▼•  €ity  |9f  Ohioafo*  a  Mualeiml  a(j>ryojratioa«  ov  a3>«»  ^1  Jaantery  29  # 
3.937  •  is  affixmed* 

3AHl»aiY  29»  1937 f  AJ^IKMLID. 


7riGad»  P»  J**  and  BulliTaHi  J«*  eonoure 
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KR«  JUSaiGB  iiULLIVAJi  LJiIIVmiiD  TEtS  Oi-'IKIOIf  Off  THS  COUR:rfc 

Oi  Horemljer  9»  1.935»   George  Dovma  was  present  in  "braneli 
87  of  the  Mittiiclpal  oourt  of  Chicago  and  mored  the  court  to  rae&tt 
^^  g^  Pg^te  judgment  theretofore  rendered  against  him  in  a  cause 
«»ntitled  Qity  PJt .Q.M.o^-EO  v •  George  Dowia*     iShile  Dovms  and  the 
attorneys  for  the  parties  were  Tjefore  the  har  of  the  court  and 
the  oourt  was  hearing  said  motion,  a  newspaper  photographer  attempted 
to  tnJce  photographs  of  the   "court  proceedings"  and  Downs  said  "I 
donH  want  any  cheap  pulilioity."     Solely  'because  of  this  stat^ient 
Judgment  was  entered  finding  Downs  guilty  of  direct  contea^pt  of 
oeurt  and  sentencing  him  to  the  comity  Jail  for  a  term  of  ten  days. 
Ihe  contemnor  prosecutes  this  writ  of  error  to  rererse   the  judgment* 
Towns  contends  that  the  facts  set  out  in  ths  order  adjudging 
Mm  gi;iilty  of  contempt  of  court  do  not  constitute  contempt  of  c^art* 
Viiiior*  the  Judgausnt  and  coxaiiiitiaent  are   for  direct  contea^pt  at.'    they 
are  here*  the  only  recorc!  reQ.uired  to  "be  made  is  the  ccntcnqpt  order 
of   the   trial  court.     Tht-i  order  Bhoiilc:   .et   out  tlac  facts  cone tituting 
the  offense  eo  fully  and  certainly  as   to  show  that-  the  court  -was 
authorized  to  enter  the   order,  and   tbe  factt  ctatcd  nuc  t  Tae   taken  to 
be  true.       The  pui-pose   of  rec^uiring  thesse  fsMOts  to  bo  chovm  In  the 
record  is  ^o  enalatle  revie\d.ng  courts  to  see  whethor  or  not  they 
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DHtuflit  to  o«at«nq;>t  and  tlnis  to  A@tenaia«  from  them  tlu»  JqariadlctiflML 

if  tlu»  trial  eotixt*     (PcopXa  v«  bayXyrf  ^S  Xil*  App*  144  •)     Tlie 

Judgtacmt  wcA^v  la  tlui  in»taat  eaa«,  inaltidiag  tbe  fittaiogij  Of  %l» 

•9itrt  l8  as  f  oHomit 

t^lidfeafisjit  pr«»««t  la  opon  Court >  fladlag  A&teaAfmt  eulltjr 
cf  o(mt®a^t  of  Court  beoaws*  thie  day  ia  B^aaoh  -.^ourt  Mo*  E7-11J31 
l&o»  btate  Bt«f  Uhloagoy  Xlllaoi^t  BiailA  t*aa  uouirt  was  ia  open 
sQSslon  and  S.«  a  trial  onso  #3537511  '«iMoh  was  th»n  p?.mcUn.«  motioa 
to  raoato  ^'idc  Parte  tiMiMg  Uity  of  viMo^ugo  ru  (ksorgs  i>oimBi  a  oa»o 
thran  prtndln;,/'  nart  im<^3t®rffliaffid»   eald  def^ndaat  u»ad  c'.buh-ive  aad 
improper  laagiJiage  b«dror«»   &ix«  Uourt  ia  that  aaid  defoadaat  whi@a  a 
neirepetper  photoi-rrapliar  afetcjapt^d  to  take  plioto^-apSiB  of   the  cousrt 
prooo<»diag»  did   esy,  i  d«»t' t  miac  f.ay  «heap  pu^liaicyi  all  of 
Tshloh  conduct  of  e?4,id  defea<-iaat   llien  aad  there  toadied  1,0  iiepode 
cad  iatexrupt  tli«  pxoasi^diagB  aau  l«8s«a  wha  diejaicy  of  th©  couxt. 
Jiid,^@nt  on  fladtair  dtsfan^ffnat   ^f-wilty]  of  coatfsa^jt  of  Court,  de- 
foaditat  !$oaMao<dd  to  tk«  Jouaty  Jail  for  wh,®  i,&xm  q£  Wa  dii^0«** 

3eio£o  mat  oeoi  l»o  foiai4  guilt|r  of  dixoet  oaat«Hi^t  of  ooart 

aad  paaislaimit  iaflioted  ^poa  kia«  it  nasi  Ql«arly  appoar  tliat  hm 

mk»  «.ott2&t«d  1»jr  a  jaalovolaat  iatoatioa  or  a  amt^s^tuotto  diepoeitiott 

%&  siXixfMi-  the  iitttjae^ity  aad  dig;aity  9-1  th»  amurt  oir  to  kaowiaiO^  or 
willfully  iatoxforts  witli  tito  ad£aiai@tr$t,U(»&  of  iaiitioo*  It  will  ibo 
aott^d  tkat  tho  oi-dor  ooattdae  ao  fiadiag  of  fact  t)s^%  %jao  attitado  of 
tho  ooateimosr  was  dla^oa^poatful.  i,Q  th®  oouxt  07  tl^t  hl&  ocsaduot  was 
bol^toroas  OS  tmd90oroas«    Tho  only  fladiag  of  f'Mt  ia  the  juA^aoat 
ord'!sr  la  that   ^-viimm  a  aemsps^r  phoso^aph^sx  attea^tod  to  talss-  photo- 
grj!sph»  of  tho  eoaoft  proooedlag-et"  the  ©.caifceianoar  uaid  "I  doaa't  wsMt 
aay  oheap  publioi%y*<^       it  ims?  fxoa  thlfs  &tati«»eat  al<i»ie«  mado  ande:r 
tha  oirotiB&ataaoee  iadioatod  ia  the  erd#rt  that  tlw  oourt  ooncluded 
that  the  coatesiaor*©  lan^maip  wmi  "aTsoslTO  aad  i»propeT*  aad  that 
hid  oendaot  ^thon  aad  th»3pe  traded  to  iapad©  aad  iat«ry«ipt  tha  pso- 
oo^dia^  and  loss^n  tke  di.i3Sdlty  of  tho  aouyt**    M  fall  to  poznoiTo 
how  ;vO-wa»*»  statoaeat  00  aid  h«  ooaati-wad  oithor  as  ahusiva  &T  00a- 
t«fflft.woua.     It  na«  the  jihotogsrajSibar  rathor  thaa  Downs  \rho  aoi  cwly 
att««pt««  to  Mt  did  ittt«rr\<pt  til©  proeesdia^  "befoyo   tho  coart*  Tho 
oontsnaaor  iwas  a  paxty  -^   the  prooeedla^  ^hen  csa  h&«4rlag  Ijsfore   tho 
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flr«art  and  not  onXy  did  tim  photograpiuir  baT9  no  right  to   take 
I'owis'B  pioture  "while  court  was  in  seasion  but  tha  omirt  had  no 
right   to  pariait  Mm  to  do  so*       mmn  tho  court  rafused  to  afford 

Downs  the  protection  to  TflnlGh  he  was  entitled,  ho  -waB  justified  in 
preteotiag  hiaseif  as  "bosst  he  oould.     He  had  a  right  to  protast 
against  haTinjj  Mb  picture  taken  ti«fore  the  "bar  of  iha  coijirt  for 
publication  in  ne-WBpapera  to  the  embarrassmsnt  of  Mm.self  a»d   the 
innailiatien  of  Ms  frjaily.     Tho  declaration  made  by  Mm  "by  isny  of 
protest  was  in  no  wieo  oonteriptuous  and  furnished  no  ground  for  the 
ent:.'y  of  tho  Judgment  finding  him  in  contanpt  of  court  and  imposinar 
the  jail  g-sntonoe  upon  Min. 

The  trend  of  sound  thoup:ht  on  the  part  of  the  benoh,  bar 

and  laity  upon  tho  subject  of  taking  photograph®  in  and  aTiout  the 

the 
oourt  rooms  is  clea.rly  expressed  in  the  f  ollovring  rule  of^circuit 

and  Buparior  courtB   of  Gook  county : 

"Ho  photogxaph  shall  bo  taken  in  any  oourt«ro«B  over  which 
tMs  Court  has  control^   ox  bo  oloBe   to  such  oourt-rooa  ad  to  disturb 
the  order  and  doooriim  thereof  >  wMle  th3  Court  iP  in  session  or  at 
aJ3y  other  time  when  tisere  are  present  court  officials,  paj.'»ieG» 
oeunsoli  jui'ymen»  witnesses  or  others  connected  %ith  prooeedlafs 
pendiBtS  therein. " 

Our  cupresK)  court  condemns  the  practice  of  trial  judgess  allow- 
ins  representatiTes  of  newspapers   to  take  photographs  during  ths  pro- 
gress ©f  trials  in  the  ease  of  Thus  geotile  v.  Eutiday,  280  111*  32.  m 
that  oaae  the  court  used  the  following  language  at  pp«   67  and  68i 

"Ooffiplaint  is  made  of  the  action  of   the  court  in  permitting 
ffepreaejutatiTen  of  vaxiouB  newspapers  claimed  to  be  hosuii©  to 
plaintiff  in  error  to  take  pho-ographs  of    the  jury,   the  defendant 
and   tlxe  court,   and  in  5uiip<-;iad inc  the  pa-o-grees  of   the   tiial  ut 
different  timiss  to  permit  those  photogrephs   and  luOTing  pictures  to 
be  taken*     it   docs  not  api^eax    tJiut  fixy  otji^ction  'vv^ifci  incei-pOi.ii3ci  on 
behalf  of  plaintiff  in  error  to  r.he  talcing  of  the  photogiaphs  and 
moving  picturea,     C)u  tlia  contra.iy»  i'c  does  appbc.r  frcaa  the  record 
that  it  was  expressly  eonsented  to*     VJhether  or  not  the  parties 
oonacnted    to  the  taldng  of  the  photographJj»  &iv'  ':vi:.hou./  ^c^i^Td  to 
^liether  s,:u3h  acts  were  prejudicial^  the  court  should  not  hare  per- 
mitted it.     It  if.3  not  in  IzBi^-pinij  r/ith  the  di^-ni'.y  t.  coui.' :  bIiouIcI 
maintain »  or  vdth  the  proper  and  orderly  conduot  of  its  business, 
t#  peiBUv  its  6es&i«aas    vo  "be  iuteiruptcd  and  ijuypendej  for   such  a 
pwrpose.  *** 

"2he  trial  of  a  oaae  should  conBist  only  of   zhe  uobex'  in- 
Tostigation  of  the  matters  in  Issue.     It  is  not  to  be  regarded  as 
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an  entertainment   or  in  any  sense  ae  a  foetlTe  oooasion.     The  court 
should  not  permit  the  oonvercion  of   Uhe  oouri   room  iniio  a  picture 
gallery  or   ulie    trial   of  a  case  in'.o  a  show.* 

■jHhQ  contsmnor  was  olec^rly  -vrlthin  his  rights  in  protesting 

ftgaiaBt  the  newspaper  photo{?r?.ph8r  tn.klntT  hie  ploture,  eepeclally 

againafc  his  Tilll  -nd  wifehont  his  consent.       The  judgment  of  the 

waaioipal  court  is  ro-Tereed. 


fvlcnip  P.   J.,  and  &canlan»   J.,  oooeur* 
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This  is  an  action  of  forcible  detainer  "brougiit  lay  plain- 
tiff, Marion  Leezczyneki,  against  defendant,  Mary  Twarcwskij  to 
secure  x>OBBe8sion  of  a  etore,  f ire-roam  flat  and  one-'car  garage 
on  the  premises  knoim  as  2300  Horth  Mango  arenue,  Chicago.     "Cpon 
the  verdict  of  the  jury  finding  th;ix;  defendtint  unl^tisfiilly  with- 
Ixeld  possession  of  said   Btcrs,  flat  and  garage  froEi  plaintiff, 
the  trial  cciirt  entered  ^tifigment   tiiat  the  latter  was  entitled  to 
poE*3escion  of  the  premiseB. 

Plaintiff  ac  lessor  and  defendant  ae  lessee  entered  into 
a  written  lease  of  the  aforementioned  premises  March  7,  1936,  for 
a  term  hegiiming  March  10,  1936,  and  expiring  February  0,  19.?9,  at 
a  rental  of  !^25  a  month.     The  rent  -was  paid  to  March  lOp  1937.     On 
that  date  plaintiff  called  for  the  rent  for  the  ensuing  month  and 
defendant  said  she  could  not  pay  then  hut  would  pay  such  rent  if 
he  crjoie  hack  Maroh  16.     Mo  place  for  the  paymsnt  cf  rent  vras  fixed 
in  the  lease  and  plaintiff  had  always   theretofore  called  at  de- 
fendant* s  place  of  huBineEs  to  oollsct  it.     On  the  follc^inc  day, 
March  11  r  1937,  plaintiff  called  on   defendsaai  again  and  left  a  five- 
day  notice  to  pay  the  rent  due  or  ths  lease  would  he  teriainated.  This 
notice  was  signed  hy  Edward  S.  LeBzczyttski,   a  stranger  to  the  Isase, 
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Toy  plaintiff  as  his  agent,     Maroh  12,   defendant  called  at   the 
office   of  the  Polish  Soman  Catholic  Union  regarding  a  notice  of 
the  assignment   of   the  rent  to  it  and   vrs   told   that  a  letter  would 
■be  TSTitten  her  "by  that  organization  stating  that  she  migiht  disre- 
gard  Buch  notice   of  aaEif:nment  previously  giyen  her.     This  letter 
was  received  "by  defendant  March  17,  1937 •     Plaintiff  did  not  call 
again  for  the  rent  and  Kprch  18,  1937,  an  action  was  brou^t  ia 
forcible  detainer  "based  on  the  aforesaid  five-day  notice  not  ^y 
plaintiff,  the  lessor,  but  "by  Sdward  S.  Leszozynski ,   designated  in 
the  five-day  notice  aa  "landlord***     April  6,  1937,  all  the  rent 
then  due,  amounting  to  $25,  was  tendered  by  defendant  to  plaintiff 
and  refused.     After  the  instant   action  ts&s  coaimenced  April  8,  1937, 
but  Ir.efore  it  went  to  trial  defendant  tendered  to  plaintiff  :J50,   the 
full  amount  of  rent  which  had  then  accrued,  which  was  likewise  re- 
fused* 

Plaintiff  did  not  introduce  the  fiyo-day  notice  in  evidence 
on  the  trial  of  this  cause  BJid  his  counsel  announced  that  he  did  not 
bring  this  action  pursuant   to  such  nocice,  olaiadag  that  the  lease 
waived  the  notice  eoid  deioand  required  by  the  statute.     The  only 
waiver  provision  in  the  lease  is  as  follows « 

"Said  party  of  the  second  part  hereby  expressly  waive*  all 
right  to  any  notice  or  demand  imder  any  statute  in  this  Ctate  re- 
lating to  forcible  entry  and   detainer." 

The  action  of  forcible  entry  and  detainer  or  forcible  detainer 
is  a  special  statutory  proceeding,  summary  in  its  nature  and  in  dero- 
gation of  the  common  lawj  and  It  follows  that  the  conditions  and  re- 
quirements tliat   the  statute  prescribes  in  conferring  jurisdiction  must 
clearly  exist  and   that  the  mode  of  prooedixre  provided  by  it  must  be 
strictly  pursued.     (Crj^,  v.  Oalmeyer»  274  111.  App.  296;  French  v« 
Will^iy,  126  111*  611j  Fitzgerald  v.  Huinn,  165  111*  360;  Pity  pf_ 
Chicago  V.  Steamship  Z4.nes,  32S  111*  309.)     Ihe  couirts  never  permit 
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a  forfeiture  of  a  lease  except  upon  strict  oomplianoe  with,  the  law 
or  vdth  the  contract  of  the  parties.  Toy  which  a  oomplianoe  with  th» 
law  is  Waived.  (Lane  t.  Brooks #  120  111.  App.  501;  McKlnney  v.  James 
A*  Brady  Foundry  Co.,  176  111.  App*  569») 

Vifhere  a  lessor  has  the  right  of  election  to  declare  a  for- 
feiture of  a  lease  for  default  in  the  payment  of  rent,  he  must  in  the 
aTseence  of  waiver,  glre  notice  of  such  election.  (Lane  v.  Brooks , 
Buprai  Haner  v*  Butterly,  189  111*  App#  79*)   Was  the  provifion  in 
the  lease  involTed  here  that  *said  party  of  the  second  part  herehy 
expressly  waives  all  right  to  any  notice  or  demand  under  any  statute 
in  this  state  relating  to  forcihle  entry  and  detainer*  legcilly  effec- 
tive to  entitle  plaintiff  to  iDring  this  action  without  a  previous  de- 
claration of  forfeiture  and  notice  to  defendant  of  same?  It  mi,s  held 
^^  Q3.ark  V.  Stevens >  221  111*  App«  233,  that  a  provision  identical 
'With  that  last  ahove  quoted,  D^iioh  wats  contained  in  the  leaee  under 
considaration  in  that  case,  had  no  effect  as  a  waiver  of  either  the 
five  day  notica  of  the  teradaation  Of  a  lease  for  failure  to  pay  the 
rent  as  provided  %y   seo*  8  of  the  X.andlord  ?ind  Tenant  act  (oh.  30, 
111.  state  Bar  Stats. j  1935)  or  of  the  '♦ten  dayti  notice  to  quit"  he- 
cause  of  defendant's  default  as  specified  in  sec.  9  of  Gaid  act,  "but 
only  v/aived  such  notice  and  demand  as  are  required  under  the  forcihle 
latry  and  Detainer  aot. 

It  must  he  conceded  that  plaintiff  did  not  declare  the  lease 
forfeited  hecause  of  defendi>nt«s  failure  to  pay  the  rent  due  March  10, 
1937,  unless  the  service  of  the  five-day  notice  on  her  on  March  11, 
1937,  may  he  considered  as  notice  of  a  declaration  of  forfeiture*  But 
that  notice  ira-s  ineffective  for  such  purpose*  It  was  executed  not  Is^ 
the  plaintiff  in  the  instant  case,  Marion  Leszcaynski  as  lessor,  "but 
hy  "Mward  3*  Leszozynski,  Landlord,  "by  Marion  Lsszozynski,  Agent." 
jrot  only  Teas  that  five-day  notice  served  on  defendant  in  the  neme  of 
Msrasd  S*  Leszozynskl,  a  stranger  to  the  lease,  as  landlord,  Uuo  a 
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f orcitle  detainer  action  predicated  upon  the  notice  wbp  acturlly 
instituted  against  her  Tsy  Sdward  Lesscsynski .     it  Coen  not  apjiear 
frcan  the  record  when  or  in  v^rhat  manner   tht.t  i3ult  'ws.s  disposed  off 
tut  it  i&  fair   to  aestaae  it  \Ya(;  absjidoned, 

HotT/ithstanding  plaintiff's  position  in  the   trial  court 
when  his  counsol  in  otj acting  to  the  introduction  of  the  fire-day 
notice  said   "it  is  immaterial"  and    "wq  are  not  proceeding-'  on  the 
fivQ-day  notice /'  it  is  rather  fee^bly  urged  by  him  here  the^t  •'the 
five-day  notice  put  in  evidence  by  defendant  id  Bul'ficient  notice 
under  the   statute #"       Having  expressly  disolaimad  any  relianoe  upon 
the  five-day  notice  on  the  trials  plaintiff  cannot  for  the  first  time 
in   this  court  urge   that  it  was  notice   of  a  declaration  of  forfeiture. 
The  only  purpose  really  served  by  the  five-day  notice  was   to  confuse 
defendant  as   to  wha    was  legally  entitled   to  receive  the  rent  from  her* 
She  had  theretofore  received  notice  froia  the  Polish  Boman  Catholic 
Union  that  the  rent  had  been  assigned  to  that  organization.     It  was  not 
until  March  17,   1937,   tha.t   said  Union  advised  her  by  letter   that  she 
might  disregard  this  notice   of   the  asslenment   of  the  rent   to  it.     The 
five-day  notice  delivered   to  defendant  March  11,   1937,  was  not  a  demand 
for   rent  by  plaintiff,   the  lessor ,  but  by  a  third  party  having  no  in- 
terest in  the  lease©     It  could  not  be  ccmplled  iTith  except  at  the 
defendant's  peril.     If  she  had  paid  the  rent  pursuant  to  the  demand  of 
•iidward  S.  Lesaczynskip   she  \vould  not  have  discharged  her  obligation 
to  pay  same   to  the  lessor,  and,   even  though  the  notice  authorized  pay- 
ment to  plaintiff,  Marion  Leszczynski  ac  agent  for  m^uTA  Leszcayncki, 
'•landlord,"   such  a  payment  would  have  been  to  an  agent  of  a  party  who 
was  a  stranger   to  the  transaction  and  not  a  payment   to  the  lessor. 

iiven  though  we  assume  that  the  waiver  provision  of    the  lease 
dispensed  v/ith  notice  or  demand  when  the  tenant  was  in  default,  the 
landlord  sjuat  do  some  overt  act  evidencing  the  fact  that  he  has  elected 
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to  terminate  the  lease.      (Olark  v.  .>t ey ens »   supra, )     In  Cradle  t» 
Warner »   140  111.  123 »  "daerQ   tlio  leij^e  uontsinec  amplo  previsions 
for  forfeiture  \?:ltliout  notice  after  default  aad  whsr^   the  tenant 
tendered   the   rent  due  Tsefore  the  leBtor  had  actted  to  deolnre  a  for- 
feiture*  the  court  held   f;t  p.  131 J 

"It  nay  ho   t.h8.t   the  lescor  was  wider  no  obligation   to    -^r© 
the  lessee  city  fornial  notice   that  she  h&d  elected  to  declare  a  for- 
feiture, hut  she  was  required   to  do  Bcsae  act   to  muiix'ost  a.a  inten- 
tion to  declnre  a  forfeiture*  axici  vintil  some  act  ttanifestiat'  auch 
intention  vras  done,   the  lease  would  he  in  full  force;  and  up  to  the 
time  the  oomplairi&nt   offered  to  pay  all  the  rent   then  remaining  du^ 
the  lessor  had   done  nothin.'^  shovdng,   or   tending  to  ahov;,  an  inten- 
tion to  declare  &  forfeiture   of   the  lease." 

This  action  was  not  conmeneed  until  April  8#  2.937,   and  it  i« 
undispxited  that  defendant   tendered  plaintiff  #25  April  6»  1937,  whicli 
was  all  the  rent  due  at  that   time»     T'^fendant  alBo  tendered  plaintiff 
|50  prior  to  the  tiial  of   this  cause,  which  was  all  the  rent  due  at 
the  time  of   this   tender*     ijoth  tenders  were  refused.     A  tender  of 
rentp  if   refused p  is  eM  effectire  to  prevent  a  forfeiture  for  nonpaj^* 
ment  of  rent  as  is  actual  payment.      (Chapiaan  t.  Sirl)/,  49  111*   211.) 
We  ha.Te  shoiwi  heretofore  that  the  fire-day  notice  serrec!  on  defendant 
March  11,  1937 >  lay  a  stranger  to  the  leaae  and  used  as  a  haais  of  a 
suit  hy  him  for  poBsession  of  the  premises  could  not  he  oonstrued 
as  a  notice  by  plaintiff  of  a  declaration  of  forfeiture*      >hile  the 
lease  gaye  to  plaintiff  a  continuing  option,  at  his  election,    to 
declare  the  terra  endedy  'because  of  defendant <^s  default  in  the  payment 
of  the  rent  due  Hareh  10*  1937,  he  could  not  make   this  sl^otion  and 
put  an  end  to  the  lease  and  the  term  thereby  oreeted  hy  saay  secret 
resolve  of  his  own  mind*    Fyom  the  date  of  defendant* s  default  March 
10,  1937,  until  ;,pril  6»  1937,  when  the  tender   of   the  rent  due  was 
made  and  refused,  plaintiff  ditS  nothing  showing  or  tending  to  show 
his  Intention  to  declare  a  forfeiture  of   the  lease,  and  nacess&ril.r 
defendant  could  hare  hadasnotice   of  such  intention.      (Lane  v*  2"oolcst» 
's.,)       This  being  so,  no  breach  existed  ..pril  3,  1937,  when  t.hia 
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action  tras  'broi2g3it»   tb»  tender  of  the  rent  dtis  h&rlng  "bson  nu^de 
and  refused  two  days  prerlously* 

Otlier  points  hava  Taeea  urged  aad  oaBsid«red,."but  in  the 
Tiew  we  take  of   tMs  cause  we  deem  it  anneoesaary  to  diaousn  them. 

Sinoe  tbsre  la  ao  dispute  as  to  the  material  facts;  it 
would  aerre  no  useful  purpose   to  remand  this  oauee  for  another 
trial  -with  or  without  a  jury*       We  are  impelled  to  hold  tijat  on 
the  evidenoe  iu  the  record  the  trial  oourt  should  have  directed  a 
Tordlot  for  defendant  and  not  Taarlsyg  done  so  it  shoiad  hare  entered 
judgment  for  defendant  netwithetandiiig  the  rerdlot  after  it  nas 

returned* 

The  judgment  of  the  munieipal  oourt  is  rerereed  and  judg- 
ment Is  entered  here  la  faror  of  defendant  and  against  plaintiff* 

l^end»  P»  J*  9   a&d  Seanlan»  7*»  coneure 
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AT  A  TERI.I  OF  TKS  APP:::LLATS  C0U3T, 
Begun  and  held  at  Ottava,  on  Tuesday,  the  5th  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-seven, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  --  The  Hon.  FRANKLIN  R.  DOVE,  Presiding  Justice 
Hon.  FRED  1.  Vv'OLFE ,  Justice 
Hon.  BLAINE  HUFFMAN  ,■  o^ust ice 
JUSTUS  L.  JOENSON,  Clerk 
RALPH  H.  DESPER,  Sheriff 


292I.A.  645' 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit :  On 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  to-wit: 


Gen.  No.  9258  ^"'       ,«  I  Agenda  No.  17 

In  the  Appelate  Oo^t  of  Illlnols|    \ 
Sofcond  District 
Oct(ft*r  Term,  A^D.  1-937 
Illinois  National  Undervfcit^l^s 
Company,  a  corporation, 

Appellee, 
vs. 
David  D.  Freeman,  et  al, 

Appellants, 


Appeal  from  the  Circuit  Court 
of  Livingston  County 


DOVE  -  J. 

A  proceeding  was  instituted  in  the  Circuit  Court  of 
Livingston  County  by  the  Chicago  National  Life  Insurance  Company 
to  foreclose  a  mortgage  executed  by  David  D  .  Freeman  and  Mary 
Freeman,  his  wife.   After  the  cause  v;as  at  issue  and  on  March  31, 
1932  the  cause  was  referred  to  th^  Master  in  Chancery  to  take  and 
report  the  evidence,  his  findings  of  fact  and  conclusions  of  law. 
On  March  25,  1935  the  Master  filed  his  report  recommending  that  a 
decree  be  entered  finding  that  the  note  and  mortgage  were  executed 
without  consideration  and  that  they  be,  by  decree,  declared  null 
and  void  and  set  aside  and  held  for  naught.   Accompanying  this 
report  over  the  signature  of  the  Master  appears  the  following: 
"Costs  to  be  taxed!   Master's  report,  proofs,  testimony  and  re- 
porter's fees,  as  itemized  and  submitted  to  counsel  .  .  .  |1,005.25. 
Credit  by  payments  on  account  (l/2  by  complainant  and  1/2  by 
defendant  Freemanf  .  .  #605.25;  Balance  due  |400..00.   I  hereby 
certify  that  it  was  necessary  to  employ  the  services  of  a  steno- 
grapher in  this  cause".   On  July  11,  1935  a  decree  was  rendered 
overruling  exceptions  filed  by  the  plaintiff  to  the  Master's  report, 
approving  the  sejne  and  providing,  among  other  things,  that  the 
defendant  Freeman  recover  all  costs  from  the  plaintiff  and  providing 
that  a  fee  bill  and  executions  might  issue.   The  costs  taxed  amounted 
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to  $738.88.   Thereafter  and  on  October  4,  1935,  Freeman's  attorney 
filed  a  praecipe  for  an  execution  and  an  execution  was  thereupon 
Issued  directed  to  the  sheriff  of  Cook  County  for  said  sum  of  $738.88. 

On  March  17,  1937,  a  petition,  afternotlce  was  given, 
was  filed  by  Freeman  seeking  to  have  the  costs  of  the  reference  re- 
taxed  and  that  the  Master  be  ordered  to  refund  to  him  whatever  amount 
may  appear  upon  the  hearing  to  have  been  received  by  the  Master  in 
excess  of  the  amount,  if  any,  to  which  he  was  entitled.   Upon  a 
hearing,  this  motion  was  denied  and  this  appeal  follows^ 

The  record  discloses  that  on  August  31,  1934  the  Master, 

before  whom  the  cause  was  pending,  wrote  counsel  for  Freeman  to 

the  effect  that  the  written  brief s  and  arguments  had  been  filed  by 

all  the  parties  in  interest  and  requesting  payment  of  |407,67,  the 

balance  due  frojf  him  for  Master's  fees  and  stating  that  no  report 

would  be  forthcoming  until  the  fees  were  paid.   Accompanying  this 

letter  was  the  following  statement,  over  the  signature  of  the  Master; 

"Chicago  National  Life  v.  Freeman,  No.  6004. 
Master  in  Chancery  costs. 

344  pages  of  testimony  @  .45  -  M  in  C |154.80 

344  pages  of  testimony  @  .45  -  Reporter 154.80 

Com.  Exhibits  32  pages  @  .45 14.40 

Cross-oomp.  Exhibits  25  pages  @  .45 11.25 

18  hearings  (12  principal  hearings  @  flO.OO  120.00 

Report  .  pee. 550.00 

$   1065.^5 
Credits  ^  189.90 

Balance  due  $     815.35 

Illinois  Nat'l  Underwriters  (Comp)  407.67 

D.  D.  Freeman  (defendant)  407.67 

"Briefly  In  this  case  there  are  222  pages  of  original  pleadings, 

80  detailed  exhibits,  344  pages  of  testimony,  18  hearings  before 

Master,  67  letters  and  telegrams  exchanged  between  Master  and 

counsel,  207  pages  of  briefs  and  arguments  presented  for  condidera- 

tion,  citing  innumerable  cases  (184  oases  cited  by  defendant 

Freeman's  brief  alone)." 

On  March  15,  1935,  Freeman  paid  the  Master  s|208.00, 

t?avlng  previously  paid  him  |92.33.   The  plaintiff  had  paid  the 

Master  #297.38.   These  sxiras  aggregate  $597.71,  leaving  a  balance 

of  ^407. 54  remaining  due  the  Master,  although  when  he  filed  his 
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report  It  stated  that  he  had  received  $605.25  instead  of  $597.71 
and  that  the  balance  remaining  due  him  was  ^400.00  instead  of 
#407. 54.   The  |738.88  which  the  cleric  taxed  as  costs  and  which  the 
decree  ordered  the  plaintiff  to  pay  was  made  up  of  the  $400.00 
unpaid  Master's  fee,  i^300.33  which  had  been  advanced  to  the  fester 
by  the  defendant  and  a  few  other  items. 

It  is  insisted  by  counsel  for  appellant  that  the  proper 
amount  to  have  been  allowed  the  Master  for  his  services  in  taking 
and  reporting  the  evidence  is  |250,05  ,  exclusive  of  the  exhibits 
and  the  further  sum  of  |14.40  for  reporting  the  exhibits  of  the 
plaintiff  and  |11.25  for  reporting  the  exhibits  of  the  defendant. 
That  hie  claim  for  |120.00  for  twelve  hearings  at  flO.OO  each 
should  not  be  alloi-^^ed,  nor  should  he  receive  anything  for 
examining  the  questions  in  issue  and  reporting  his  conclusions  of 
law  and  fact.   Counsel  for  appellee  contend  that  by  faillhg  to 
file  any  objections  to  the  Master's  fees  as  shown  by  his  report 
and  by  procuring  the  rendition  of  a  decree  in  his  favor  for  the 
amount  the  Master  reported  to  be  due  him  and  by  suing  out  an  execu- 
tion upon  that  decree, appellsjnt  has  approved  the  same  and  is 
estopped  to  now  complain.   That  the  testimony  reported  by  the 
Master  consisted  of  344  paF^es,  each  page  of  which  he  estimated 
contained  300  words  and  that  he  made  the  statutory  charge  therefor 
and  that  hir  other  charges  for  detSrminlng  and  reporting  his  con- 
clusions are  not  unreasonable. 

A  witness  called  by  appel^-ant  testified  that  he 
counted  the  words  on  the  344  pages  of  testimony  reported  by  the 
Master  and  found  that  they  contained  74,809  words.   At  the  statu- 
tory rate  the  Master  \"as  therefore  ehtitled  to  charge  $224.42 
therefor.   His  chaj?ge  of  |25.65  for  reporting  the  exhibits  is 
conceded  by  counsel  for  appellant  td  be  correct.   The  Master  was, 
therefore,  legally  entitled  to  receive  ^250.07  and  also  reason- 
able and  fair  compensation  for  reporting  his  conslusions  of  law 
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and  fact.   The  Master's  charge  of  ^120.00  for  twelve  hearings  st 
$10.00  each  cannot  be  sustained  and  his  counsel  concede  that  It 
is  not  authorized  by  the  statute. 

The  Master's  peport  did  not  specify  the  time  he  v/as 
necessarily  employed  in  examining  the  quest loiis  of  law  ahd  fact 
and  in  preparing  his  report  of  his  findings  and  conclusions,  but 
he  testified  upon  the  hearing  to  the  effect  that  although  he  kept 
no  record  of  the  time  he  actually  spent  in  going  over  the  testi- 
mony, completing  his  report,  and  in  reading  the  briefs  and  argu- 
ments but  that  it  was  between  thirty  and  forty  days.   The  record 
before  us  does  not  contain  the  Master's  report  and  in  its  i^^enoe 
we  are  not  in  the  position  of  the  chancellor  who  could  tal^e  judicial 
notice  of  the  entire  record.   It  does  appear,  however,  that  the 
pleadings  alone  consisted  of  222  typewritten  pages,  thpt  there  were 
344  pages  of  typewritten  testimony,  57  pages  of  exhibits  and  207 
typewritten  pages  of  briefs  submitted  to  the  Master.   Certainly 
the  Master  is  entitled  to  some  compensation  for  his  services. 

There  may  be  some  merit  in  epoellee's  contention  that 
appellant,  not  having  filed  any  objections  or  except ioius  to  the 
Master's  report,  and  knowing  that  the  clerk  had  taxed  the  costs  in 
accordance  therewith  and  having  caused  an  execution  to  be  issued, 
should  be  estopped  from  now  questioning  the  correctness  of  the 
Master's  changes.   Appellee,  however,  did  not  present  this  question 
to  the  lower  court.   No  answer  to  appellant's  petition  to:  retax 
the  costs  was  filed  and  in  this  condition  ci"  the  record,  this 
question  is  not  properly  before  us  for  review. 

The  motion  of  appellant  should  hfsve  been  sustained 
In  part  and  the  order  appealed  from  will  therefore  be  reversed  and 
the  cause  remanded  with  directions  to  retax  the  Master's  fees 
allowing  to  him  |250.07  for  taking  and  reporting  the  testimony  and 
exhibits  and  ^450. 00  for  reporting  his  conclusions  of  law  and  fact. 
Of  this  amount  to  which  the  Master  is  entitled,  aggregating  |700.07 
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he  has  received  |297,38  from  the  plaintiff  and  ^300.33  from  appellant 
or  a  total  of  f^597.38,  leaving  a  balance  of  ''^102,69  still  due  the 
Master.   In  theory  each  party  to  a  lawsuit  oays  hie  own  costs  as 
he  makes  them,   ^iVhat  part  of  the  Master's  costs  were  Incurred  by 
appellant  does  not  appear  on  this  record.   He  voluntarily  paid  to 
the  Master  (|300.33  and  before  he  can  be  held  liable  for  any  further 
sum,  It  must  be  shovm  that  he  incurred  those  costs. 

Reversed  and  Remanded  v/ith  Directions, 
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STATE   OF   ILLINOIS, 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereb}^ 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  caixse, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Otta-\va.  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cleric  of  the  Appellate  Court 

(73815— 5M — 3-32)  ., 
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AT  AVTEip  OF  TK3  APP:^LLATS  COl^T,. 
Begun  and'Iield  at|OttWa,  on  Tuesday,  the  5th  day  of  Octo'bor,  in 
the  year  of  o*r  Lord  one  thousand  nine  hundred  and  thirty-seven, 
within  .and  .^r  the  Second  District  of  the  State  of  Illinois: 

Present  --  The  Eon.  FRAN"KLIN  R*  D0V3,  Presiding  Justice 
Hon.  FRED  1.  1/70LFE ,  Justice 
Hon.  BLAINE  HUFFI.IAN ,  Justice 
JUSTUS  L.  JOHNSON,  Clerk 
RALPH  H.  DESPSR,  Sheriff 


BE  IT  RSICSlvIBSRED  j  that  afterwards,  to-wit :  On  DEC  2   1937 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following, , to-wit r 


0«n.  Mo.  9222~92e3  Ag«nd«  No,  3 

(Consolidated) 

In  tlie  Appellste  Court  of  Illlnolo 
S@oond  DlGtrlot 

October  f9pt>*f%^  f,   ,198?   J 
Paul  A.  Cuehffian,  as  Suoo«seor  Inf 
Trust,  eto. , 

Appellee, 
vs. 
W.   T,  Pl0ro«  iwiA  Oharlfti  Norton, 

Appellants » 


PPC'^1  fro»  the  Circuit  Court 
of  Henry  County 


HUFFMAH  -  J. 

Appell«®  brougtit  s«p«rate  suite  agitlnet  appellants 
upon  certain  notes.  The  Igsuea  in  thlo  appeal  aria®  froa  the 
pleadings.  Th«  points  inirolired  «r#  th©  B»mm   and  the  esses  hav« 
1»t«tn  oon«0lldftt«4  for  tht  purpose  of  review. 

Appellants  In  their  respeetive  oateis  each  filed  an 
answer  and  a  counterolatlm,  liiotloni  w«re  filed  to  dismiss  the 
OounterolalsBs,  end  on  ^pril   S4,  1936,  the  aotloas  'wre  granted, 
^ibeequently,  each  appellant  filed  an  &m%ndtd   eounterelftlm.  Theee 
were  fltrlcken  on  raotloa  under  date  of  Oeoesber  4,  192^,  On  Feb- 
ruiupy  2,.  1937,  appellants  made  laotlon  for  l«5©ve  to  file  second 
ftfflended  counterolelie,  aoeoap^nylng  said  motions  with  oopleeof 
eueh  counterolalma.  On  February  IS,  193?,  the  court  made  «n  entry 
denying  le:  ve  to  file  euoh  second  amended  count erolalme.  On  March 
10,  1937,  appellente  filed  their  respective  notices  of  appeal,  sjnd 
now  present  to  this  court  by  suchappeal  the  action  of  the  trial 
oourt  in  griMitlnc  motion®  to  strike  the  original  oounterolalme, 
the  first  amended  oounterolalme,  ,i?in«3  the  refusal  of  lejsve  to  file 
etcond  amended  oounterclelae. 

Appellee  filed  his  motion  to  dlaialss  the  appeals  upons 
the  jirounda  that  they  were  not  prosecuted  within  tKce  statutory 
period  of  time  with  respect  to  the  or<'Jer8  of  April  24,  Bn6.   Dec- 
ember 4,  1936,  «nd  that  In  pny  event,  none  of  the  orders  of  the 


iitent£tl  to  tn«o*)  •*?  -^dj  aX 

'•■:.«r.10tor- 

oaf!»o&oft  •«   tUfUBtflltiO   .A   XuftSL 


.i  -  nAMtlUH 

ittiif  molt  vo/iA   XftocfqjR  a^il.t  nJ   zsusbs.   sffX      ,«4?0fs  nliiis^'xoo  noqu 
•no  4il^  ana  »et*8  «fi$  »tja  ft<?ivIovi^i   a^nioq  »rfr      .«^^i^<<!»Ic[ 


Ti(AXX»cf<7«  iiOA9    ,tXtn»up#8c/ii&: 

.f;for)  no  n'Si:iQl*tS'»  •ntv 

;J«jfeXX»crqf«   ,V€eX  ,,S  yiAsn 

Cininii9\  fiO      .•ffliftXo's»Jmrc«}  tit»u« 
>00H»t  rf0;u8  •XII  ai  9V  "t  I  igaiy^^b 

•rteft»iqf  won 
9M  nt  dt  •AIUIOVI  9rf^ 


•XII  o*  STa^X  to  Xnotflf* 


«c 


trial  court  ooiaplainedl  of  were  final  and  app#alable  orders,  Thii 
motion  for  the  purpose  of  this  review,  was  taken  with  th«  eaae, 

Th«  order  of  the  court  entered  on  February  IB,   1937 » 
denying  apoellante  leavfe  to  file  second  •laenrted  oounterclalma  , 
granted  there  ten  day®  from  thnt  dj»te  In  which  to  further  plead. 
Following  this  order,  no  further  eteos  were  taken  by  appwllants, 
except  to  prosecute  these  appeals.  The  complaint  mnd  answer  in 
fftoh  o«ae  reaain  undisposecl  of« 

No  final  order,  JudgHsent  or  decree  was  entered  by 
the  trial  court  In  its  dispoaition  of  *>ny  of  the  three  motions 
herein  complained  of.  Brarber  ▼.  T/ood,  318  111,  415;  Flret  Trust, 
eto. ,  BanJc  v.  Cutler,  EQ6  111,  App.  6. 

The  appeal  in  each  of  the  shove  esses  ifn   therefore 
d'lamlflsed. 

Appeal®  dlemlesed. 


s?0  nl  »«ttt  *aBO  iloji* 


STATE   OF   ILLINOIS, 

SECOND  DiSTEiCT  J  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Cotxrt  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Olerlc  of  the  Appellate  Court 

(73815— 5M— 3-32) 


0y  J.  4 


AT  A  TER?.I  OF  TK3  APP::]LLATE  Ct)U3T ,  ^^ 
Begun  and  held /at  Ottava,  on  Tttesd^j,  the  5ttif!#?iy  of  Oc^,D5cr,  in 
the  year  of  |our  Lord  one/ thousand'! nine  hundj-od  and  thirty-seven, 
within  and  f|r  the  Secon(|  Districlf  of  the  State  of  Illinois: 

Present  --  The  K%i.  FI^NKLIW;  RvJ^^l^ ,  Presiding  Justice 


Hork  F|ED  1..,rt\'0LFE,  Justice 
Hon.  BLa^MS  HUFFI-IAN ,  Justice 
JUSTUS  L.  JOHNSON,  Clerk 
RALPH  H.  DESPER-,  Sheriff 


292  I.A.  645^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On  DtC  2   1937 
the  Opinion  of  the  Court  was  filed  in  the  Clerk's  Office  of  said 
Court,  in  the  words  and  figures  following,  to-wit: 


(ar«kOi!  Wilbur,  \ 


0«n.   Mo.   9234  f  f       >8;end«  No.  6 

-tn  ph.*  lkpp«ll©t« 

Beeond  0|«trlet 

I     October  Ter^»  A.  D. 

In  th«  Mfktt^r  of  ti-M  All|i«d 

Ifisanlty  of  Grace  wnbuif  I     X     ,,.^' 

Appiat  frofis  th»  County  Court 


'^^ 


Appellant) 


of  wiii.A«b®go  Oounty 


wmmum  *  j, 

mis  1«  am  app«id  by  ap!?«13.aj»t  from  the  action  of 
th«  oounty  oourt  of  Winnebago  County  In  eustalnlng  a  amotion  to 
strtko  A  pttltlon  filed  fey  aaid  appellant,     Purraaat  to  an 
applloatlon  filed  o^n  Aug^ist  30th,  1§34,   appeXlsnt  «?a8  adjudged 
to  b«  Insan©  iund  w>ts  eoMiltt«4  to  th«  Elgin  Stat©  Hospital.     She 
resaincfdi  in  said  Institution  until  my  9,  1936,   when  ah©  was 
paroled  by  the  !kip«rtnt®nd8.nt.     On  Au?*ust  7  »  1936,   she  w.^a  Al»- 
oharg#a  from  «ftid  hospital  by  order  of  the  Su^erintendj^nt,      J3ub- 
g«qw©ntly,   sh«^  fllftd  htr  pttitton  In  th©  iSsaliS  eounty  oowrt  for 
restoration,  and  pursuant  th*^r«to  the  ©?!(?  eourt  on  October  S, 
1936,   «nt©r@d  Its  ord«r  «nd  judgment  flndlnr  thu^t  said  appelliftnt 
wa»  then  restored  to  reasion  and  entltl«»d  to  to«  reotored  to  all 
her  l«^gal  rights  and  prlirtleg«ffi  «.®  a  ssnff  person. 

On  Slisreh  25,  1937,   app®ll«nt  filtd  hur  petition  in 
tht  said  ©ounty  oourt  «#tttng  up  ©ertsln  all«»g«d  Irregular  It !«« 
oonn«oted  with  the  proo«edlnir«  had  In  th«  d^tenBlnation  of  h®r 
Intanlty  and  oowtit  tisent  to  th®  state  hospital,  whloh  irregular  it  ieo 
«h«  olalffis  deprived  th«  court  of  iuritdietlon  mn&  tiifnt  therefore 
th®  entlr©     prooteding®  were  void.     Th#  petition  asktd  th«t  th« 
court  rtvoke,  v^eat^  and  annul  th®  enllr©  record  of  euch  proco^d- 
Ings.     To  thl8  petition  th*?  defendants  (the  conservator  nnd  the 
petitioner  oonnteted  with  the  Inaenlty  proetedlnp;^) ,   filed  their 
motion  to  gtrilLe,      Th*?  court  austainad  the  motion  to  strike,  inak- 
Ing  th«  following  «ntryj     "And  b©  it  rftmaaberod,  t^rnt  on  this  19th 


r 


•     ,©'•     'iX''f\'^ 


9^. 


#CStt   .OS    .fi9«^ 


i5miiiA::QA 


mam  ttif*  amctw  ,fi©^X   ,  ft tn«  «oi*wJW»j!i  hina  nl  Sb»tUmm9% 

XXfl  fffB  KCBAwnr  o^  b^ioSutn  nedi  taw 


Any  of  April,   A     D,   1937,   the  defendants  h®r«ln  by  their  attorney a, 

file  motion  to  strike  th?*  petition  filed  in  b«h«lf  of  ar®o«  ^fs'llbur 
on  Marcb  25^  1937i   «M  upon  th«  hearing?  of  ass-ld  motion  to  strike. 
It  l8  hwretoy  ordered  by  the  court  tliat  salA  sot  Ion  b«  arniS  the 
»m*  ia  h®r#by  sustained,"     This  sppsal  ie  fvroseeiit*^  by  appel- 
lant from  th©  above  ord»r. 

Til©  ordffr  of  th*>  eoimty  oourt  mx^tBlning  the  «s,bove 
motion  to  strike  th©  petition  of  appellant  &m«n  not  make  any  final 
dle,i»o©ltlon  of  thR  caae.     m  appeal  will  not  11®  from  sn  order  of 
such  a  oh®r#,oter,   as  there  Is  no  final  jucSfamnt  tntered..      flret 
Truet,  et©, ,   Bank  v,   Cutl<sr,   288  III,   App.   6,     Under  eueh  oircua- 
«tano««,  ®,  court  of  r«ylp^w  will  of  It®  ovm  ts^tion  dlsmtee  the 
eppeiil,.     Barber  v.  ^«ooa,  318  I'll,   415.     The  appeal  herein  Is 
dleeilegied, 

Appeel  dismissed. 


1©  n®Mo  lis  is«n^  »iX  Jon  XXiw  rueKitps  noiii«oq«ift 

•lit  Mdteailt  noiieiB  nrsro  sJi   ic  IXXv  w^JTve^  lo  ^  .«t»anAt« 


STATE   OF   ILLINOIS, 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON",  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  ray  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  OttaA^-a.  this . day  of 

in  the  year  of  our  Lord  one  thousand  nine 

liuudred  and  thirty- 


Clerl-  of  the  Appellate  Court 

(73815— 5M — 3-32) 


-fi-of 


AT  A  TERIA  OF  TK3  APP::]LLATS  COUI^T,  ^ 
Begun  and  held  at  Ottav.'a,  on  Tuesday,  the  5th  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-seven, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

Present  —  The  Hon.  FF^KKLIN  R.  DOY^ ,   Presiding  Justice 

Hon.  FRED  G-.  Vv'OLFE ,  Justice  d 


Hon.  BLAINE  HUFFI.IM ,  Justice 
JUSTUS  L.  J  OEM'S  ON,  Clerk 
RALPH  H.  DESPER,  Sheriff 


I.A.  645 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On  f^ilG  2   1937 
the  Opinion  of  the  Court  was  filed  in  the  Clerk''s  Office  of  said 
Court,,  in  the  words  and  figures  following,  to-wit: 


a«n.   Ho.  9200  A«r«nda  No.   1 

la  %h»  Appellatfir  Court  of   ri  lino  is 
S«oon<!  District 
October  Term,  1937 
Joeophine  fatimeman,   Adslrilstrs^ix 
of  the  S8tate  of  Bttrdettu  Clsif^ 
Clertland,  deceased^  1 

Plalntiff-Apptll^if^"^^ 


vs. 
Arthur  V,   <^®|.je, 


\ 


Api|«&l  from  the  Olrcult 
C<iul>t  Stephonaon  County 


t)*?  f  endant- Aptjellaitt , 


-  J. 

This  action  1«  t  »ult  for  damages  brought  bjr  Josophlne 
Shuneiasn,  administratrix  of  the  estitt«  of  Burdetta  Olalre  Clev»?l«nd, 
d«oo««od,  whoa  It  la  olalaed,  was  struck  and  k.llled  by  an  autowohile 
■Brtille  aha  Wf5  8  oroaslng  a  roadway  in  FYweport,  Tllinols,  on  Msreh  19, 
1935,  The  first  thrae  oounta  of  th«  ©amplaint  oharg®  that  Arthur 
Y.  Gag«,  the  d^f^ndant,  wag  driving  his  ear  In  a  nef"li«j«nt  manner 
in  «?!id  City  of  Freeport,  and  ran  into  «iind  injured  tha  plaintiff* t 
inteetate  and  that  auoh  Injury  oauaed  h#r  deathj  ttmx  mt   the  tlKie 
of  ea.ld  collision  the  plaintiff  int«?stat®  wae  in  the  ex«rciS6  of 
all  duecare  and  caution  for  her  own  safety.  The  fourth  count 
©f  the  oosjplaint  charges  that  the  defendant  wantonly,  i^ilfully, 
amd  recklessly  ^ove  his  ??titomoblle  against  the  plaintiff's  in- 
testate,  and  on  account  ©f  such  wilful  mid   wanton  conduct  she 
was  killed. 

To  this  complaint  thi*  defendant  fll*d  n   general  denial.  He 
denied  thet  he  drovn   his  mitofa^bile  upon  B.nd   agaimst  the  plaintiff* a 
intestftte  and  thereby  oauaed  h»r  death,  fhe  Q&ae   wss  tried  before 
a  Jury  who  found  the  l8suef£  In  favor  of  the  defendant.  On  motion 
©f  the  plaintiff,  the  court  set  aside  the  verdict  of  the  Jury  and 
l^ranted  the  plaintiff  a  new  trlfjl.   It  is  from  th«?  action  of  the 
court  In  setting  aside  the  verdict  and  p*antlng  «i  new  trial  that 


tioniXI)    lo  tttfoO  •4ciXlAqc(^.  9M  ttl 
/ 

,«▼ 

«fta«X9vslD  atlnIO  »;»a9ftT:wH  lo  »Sni9«  *rf*  to  xXTt^mi-tainimi 
!»l.(d"o«ao;^x.'r  ^'.^  yj  b9llli  hn«k  ;tfJ^A.>n';t«  a«iw  ,i^«iiilAX9  Ml  *l  mo-'. 
,P.C  rio*t»t  ,      ortiXXI    ji'ioqf*^"^'  AVbn^n   <j  ^n/esoir.  ! 

iwr^JTcA    iiftit   •^n.nrio   3'uXfiXqiaoo  »ri^   lo   sir;  ir-ij    y>fl«tiJ*   .t«til    -.T; 

•«i  -  /art*    jii^Aeb  ifti;    -'•M.-'/iO    i;;-.r'Jtwt    ^5>W9   •'A^  **w  •#AS^t»*lii 

lo  s-itotn\«  <»xf^  nX  9fir  d^i};la4.}Ri   TLtttrflAlii  tdt  noXtiXIoo  l>iJi«  to 

'iittP9  nsiucl  •«{T      ,t^ »!.«««   n^ro  TE»rf  tol  noX^iraa  filiA  •^»o*><  ^   Xta 

t^XlwlXlw   ,T5Xno^n«*  inAiwolwi)  <*iSir  *«rCjr  t4i!j!|i:»ifo  jrnli* XofMrei)      o 

-Hi   fi  ♦  :li;r«l!RXq  eif*  ;t«flXe;5«  »XX<fo»e^0«  «li1  ftvoift  t-'ati9X3to*<x  Ana 

J>»XXi:i(  9Mm 
M      .Xitin**  Xiirctn*^  n  t<»li      -.-■..-s.      •  ,...^, :•.,■,,..         '<•♦   '*•■<' 

a^tlXtiiifilq  mU   «»«i«!CiO  6n«  ll»€ru  ftXiM^   .-..>.      ai/i  •voitb  -.XnilA 

fiei^Mi  fiO     .sfRAMrslol^  sri^  !•  ncTAl  ni;   t»«0tai  •xit  Anvel  oxtw  y^u|.  i» 
&<M  TUil  fult  lo  lo/M»»r  «rf^  •SttttM  ?•»  ;>Wiir)0  nilir   ,1;ll*nX«Xc(  wf#  t« 


tht  a«fen(i«jfil;  j^pptaled  the  oa»o  to  thlo  court  for  review, 

f»  d©  not  hiiv«  the  benefit  of  %h9  ffitat»ra#at  of  th©  trial 
court  tftllttifr  why  he  gr«nted  ».  n«w  trial,  bttt  w©  hsv©' «8aroh«d 
the  p«oord  to  asoertraln  his  rfsaaonu  forthe  B/suat,     Approxlraatuly 
fifty  witnesses  ttatlf led  at  th«  lieftrlng  of  thi»  orso,   some  in  favor  of 
th«  plaintiff  ond  soa©   in  tsror  of  the  defendant.      If  th«  trial  oourt» 
who  hae  he«rd  th«>  «vi€©nc@  and  observed  the  wltnta^ers'   demeanor  on 
the  witness  stend  together  wltJi  all  th«  f*cts  ®«d  ciroiiffiiitaii©«i 
appearing  to  th«  oourt  d»irinf?  the  trial,  i«  of  th«  opinion  that 
th«  verdict  of  the  Jury  is  manifestly  agalnat  the  weight  ©f  th« 
evl<S»«o*,   then  it  i«  his  rluty  to  set  ®«ide  tha  verdict  im^  grant 
a  new  trial.      (Whit©  v.   City  ©f  Belleville,  M4  I'll.   574?   Hujaws 
V.   0.  a:  A.   Ry.,  175  ni  .  App,   325 J    I,   G.  R.    R.   v.    Smith,   208  111. 
008),     An  exftBjina.tion  of  th®  abstract  ehows   thct  the  vfitnesees 
differ  ffia.terii»lly  in  their  testimony, 

Th«  aett^ir  of  gr#jRiting  a  nm!  trial  le  largely  in  th^  clijw 
or«ti0n  of  th®  trial  oourt,  and  unl^jsa  thia  oourt  «an  8«!y  that 
that  dieerttion  he«  bten  abiiaed,  ve  vonld  not  be  ju!¥tlfled.  in  re- 
T«r«ing  hi®  d«eif ion,     Afttr  reviewing  the  i^h«rl«  oa«e  "^e  oannot 
Sfty  that  the  trial  eotirt  «bU8#<l  hi®  ilserfttion  in  sstting  misid* 
the  veraiot  of  the  Jury  antS  gmnting,  the  plaintiff  «t.  nt's?  trial. 
The  order  ©f  th«  trial  court  in  sflttlng  aside  th«  vgrdiot 
of  the  Jury  and  granting  the  plitintlff  a  new  trial,   is  hereby 
affirmed. 

Ju«dlKm«?nt  affirssed. 


fimmeiniw  »i.i^   Ho  ^i^iws*©'  *»!t^  »v«{t  Jon  oJE>  »?; 
no  >  /^Rft  <<!)&f?»£iiT«  »iis  Jbn»»d  r^jMi  ortw 


t9tin9y  »ri.; 


•*rty  iflj'  ■    10 


.l»#«rrill«  ;rn« 


STATE   OF   ILLINOIS, 

SECOND  DISTRICT  J  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eeeords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate   Court,  at  Otta\\a,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundi'ed  and  thirty- 


Cleric  of  the  Appellate  Court 

(73815— 5M— 3-32) 


.  r3.c  L 


PuBusHED  IN  Abstract 


Mack  Henry,  Appellee,  v.  East  and  West  Insuran 
Company  of  New  Haven,  Connecticut,  a  Cor- 
poration, Appellant. 
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Mb.  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

Mack  Henry,  the  Appellee,  filed  a  bill  in  Chancery 
in  the  Circuit  Court  of  Adams  County  against  the 
Appellant  Insurance  Company,  setting  forth  that,  on 
January  15th,  1932,  Appellant  issued  a  policy  of  fire 
insurance  covering  certain  household  goods  and  chattel 
property  owned  by  the  Appellee  and  located  in  his 
residence  at  Topeka,  Illinois,  in  the  amount  of 
$1,500.00. 

The  bill  also  alleged  that  the  said  policy  of  insur- 
ance was  lost  or  destroyed  and  that  the  Appellee  had 
made  diligent  search  and  inquiry  for  the  same,  but  to 
no  avail;  that  on  February  18th,  1932,  the  residence 
of  the  Appellee,  together  with  all  his  household  goods 
and  personal  effects,  was  destroyed  by  fire  and  that 
the  fair,  cash,  market  value  of  the  insured  property 
was  $1,334.70.  The  complaint  further  alleged  that 
Appellant  had  immediate  notice  of  the  loss  through 
its  duly  authorized  agent;  that  the  Appellee  applied 
to  the  duly  authorized  agent  of  the  Appellant  for  ad- 
justment and  payment  of  the  loss  and  for  the  necessary 
blanks  to  make  proof  of  loss,  but  that  the  said  agent 
denied  liability  and  refused  to  deliver  the  necessary 
blanks  to  Appellee,  whereby  the  Appellant  waived  the 
requirements  of  furnishing  the  proof  of  loss.  It  further 
alleged  that  the  terms  and  provisions  of  the  said  in- 
surance policy  were  not  known  to  Appellee,  but  were 
known  to  the  Appellant  and  that  the  facts  concerning 
said  insurance  policy  were  known  to  no  person  except 
the  Appellant;  and  that  discovery  was  necessary  to 
assist  the  Court  in  granting  the  relief  prayed.  The 
bill  also  alleged  that  the  Appellee  was  without  ade- 
quate remedy  at  law  and  that  it  was  necessary  to 
resort  to  equity  to  assist  Appellee  in  securing  his 
rights  under  said  policy  and  to  obtain  discovery  of 
Appellant  concerning  the  terms  and  provisions  of 
said  policy. 
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After  a  plea  in  abatement  and  various  demurrers 
filed  on  the  part  of  the  Appellant  were  disposed  of 
and  the  bill  amended,  the  Appellant  filed  an  answer 
admitting  the  execution  of  said  policy,  but  denying 
most  of  the  material  allegations  of  the  bill  of  com- 
plaint. The  Appellee  also  attached  to  his  answer  a 
copy  of  the  insurance  policy,  which  forms  the  basis 
of  this  suit.  The  cause  was  referred  to  a  Master  in 
Chancery,  who  heard  the  testimony  and  filed  his  re- 
port finding  that  certain  articles  of  personal  property 
were  destroyed  by  fire  and  fixing  the  fair,  cash  value 
thereof.  Also  that  Appellee  was  the  owner  thereof; 
that  Appellant  was  immediately  notified  of  the  fire 
and  the  loss;  that  Appellee  applied  for  adjustment 
and  payment  of  the  loss  and  that  liability  was  denied ; 
that  the  policy  had  been  lost  and  search  made  therefor 
and  that  Appellant  had  never  paid  the  loss  or  any  part 
of  the  premium  paid  on  said  policy.  Upon  a  hearing 
of  the  exceptions  to  the  Master 's  report  the  trial  Court 
sustained  the  findings  of  the  Master,  and  by  its  decree 
found  that  at  the  time  of  filing  suit  the  Appellee  had 
no  means  of  knowing  or  determining  the  contents  of 
said  insurance  policy;  that  the  discovery  thereof  was 
necessary  to  assist  the  Court  in  granting  proper  relief 
and  that  the  Appellant  alone  could  furnish  such  infor- 
mation. Both  the  Master  and  the  trial  Court  found  the 
aggregate  value  of  the  personal  property  destroyed 
by  fire  to  be  $747.55,  which  is  the  amount  found  in  the 
decree.  It  is  from  this  decree  that  the  Appellant  prose- 
cutes an  appeal. 

Briefly,  the  facts  disclose  that  the  Appellee  in  Decem- 
ber, 1931,  was  a  resident  in  Marcelline,  Missouri.  On 
January  1st,  1932,  he  rented  a  house  in  the  village  of 
Topeka,  Illinois,  and  moved  three  truck  loads  of  furni- 
ture and  household  goods  to  his  new  residence.  On 
January  15th,  1932,  he  procured  an  insurance  policy 
from  James  M.  Gregory  of  Havana,  Illinois,  a  solicit- 
ing agent  for  the  Appellant  Insurance  Company.  On 
February  18th,  1932,  the  building,  which  he  had  rented 
from  one  Rilea,  was  destroyed  by  fire.  Within  a  day 
or  two  after  the  fire  he  notified  James  M.  Gregory  of 
his  loss  and  Gregory  visited  the  premises  immedi- 
ately. The  Appellee  testified  that  Gregory  told  him 
to  make  out  his  proof  of  loss  and  that  the  adjuster 
would  be  up  in  a  few  days  to  settle  his  claim;  that 
Gregory  told  him  to  come  back  in  a  few  days  to  meet 
the  adjuster,  which  he  did,  and  they  arrested  him  and 
he  was  confined  to  the  jail  for  about  ten  days;  that 
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after  he  got  out  of  jail  he  had  another  conversation 
with  Gregory  in  the  presence  of  two  of  Appellee's  wit- 
nesses, Lyle  Barrett  and  Homer  Medlin.  He  asked 
Gregory  if  the  adjuster  had  been  out  to  look  over  the 
premises  and  Gregory  replied  that  he  had,  and  that 
they  had  concluded  they  did  not  owe  him  anything; 
that  he  asked  Gregory  again  for  proof  of  loss  and  that 
Gregory  refused  to  comply  with  his  request  and  stated 
that  the  company  did  not  owe  him  anything.  As  to 
the  facts  concerning  the  moving,  the  Appellee  was  cor- 
roborated by  the  testimony  of  Carl  Barrett,  who 
hauled  two  of  the  truck  loads  at  the  time  of  the  mov- 
ing; by  Lyle  F.  Barrett,  a  friend  of  the  Appellee  at 
Marcelline,  and  by  Homer  Medlin,  an  employe  of  Lyle 
Barrett.  These  witnesses  further  testified  to  the  con- 
tents of  the  house  in  which  the  Appellee  lived,  and  also 
to  the  articles  of  furniture  and  household  goods  moved 
by  Appellee  and  the  value  of  the  same.  Both  Lyle 
Barrett  and  Homer  Medlin  testified  to  being  present 
and  hearing  the  conversation  between  the  Appellee 
and  James  M.  Gregory,  wherein  the  latter  refused 
to  give  the  Appellee  blanks  for  making  proof  of  loss, 
and  notified  him  that  the  company  did  not  owe  him 
anything. 

After  the  fire  the  Appellee  moved  back  to  Marcelline, 
Missoviri,  and  instituted  two  different  causes  of  action 
in  the  State  of  Missouri  on  this  policy.  He  testified 
that  he  had  delivered  the  policy  to  his  attorneys  and 
that,  through  no  fault  of  his  own,  the  instrument  was 
lost  or  destroyed;  that  he  had  made  diligent  search 
to  find  the  same,  but  was  unable  to  do  so. 

For  the  Appellant,  James  M.  Gregory  testified  as  to 
the  issuance  of  the  policy,  the  notification  to  him  by 
the  Appellee  of  the  loss,  but  denied  having  the  conver- 
sation above  referred  to  in  the  presence  of  Barrett 
and  Medlin.  He  also  testified  that  he  notified  Appellee 
that  he  had  no  power  or  authority  to  adjust  losses  or 
to  either  deny  or  affirm  liability  on  the  part  of  the 
Appellant.  Charles  H.  Long,  who  had  never  seen  the 
furniture  or  household  goods,  testified  as  to  the  value. 
Other  witnesses  testified  as  to  having  been  in  the  Ap- 
pellee's  house  on  one  or  two  occasions  and  that  they 
had  never  seen  many  of  the  articles  which  the  Appellee 
claimed  to  have  owned  and  lost  in  the  fire.  None  of 
these  witnesses  had  made  any  inspection  of  all  the 
rooms  in  the  house  occupied  by  Appellee  and  had  made 
only  scant  observation  of  the  contents. 
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Outside  of  the  question  of  fact  the  Appellant  relies 
upon  two  main  errors  for  reversal, — first,  that  a  Court 
of  Equity  has  no  jurisdiction  of  the  cause,  and  that 
the  Appellee  had  an  adequate  remedy  at  law.  Second, 
— that  the  Appellant  was  deprived  of  a  right  of  trial 
by  jury,  in  violation  of  Sec.  5,  of  Art.  2  of  the  State 
constitution.  It  is  insisted  by  the  Appellant  that  the 
policy  sued  on  was  merely  a  simple  or  unsealed  con- 
tract, and  that  the  loss  of  the  instrument  does  not,  in 
and  of  itself,  give  a  Court  of  equity  jurisdiction,  and 
that  therefore  the  remedy  at  law  was  complete  and 
adequate. 

The  Appellee  contends  that  to  constitute  an  ade- 
quate remedy  at  law,  the  remedy  at  law  must  be  clear, 
complete  and  as  practical  and  efficient  to  the  ends  of 
justice  as  the  remedy  in  equity.  He  insists  that  his 
right  to  relief  in  a  Court  of  equity  is  on  the  grounds 
of  discovery.  In  his  bill  he  alleged  that  the  policy 
of  insurance  was  lost  or  destroyed;  that  he  had  made 
diligent  search  and  inquiry  therefor,  but  to  no  avail; 
that  the  terms  and  provisions  of  said  policy  were  not 
knoMTii  to  him,  but  were  known  to  Appellant;  that  the 
facts  alleged  in  said  bill  are  known  to  no  other  person 
than  the  Appellant  and  its  agents;  that  the  facts 
sought  to  be  discovered  can  only  be  ascertained  upon 
discovery  and  furnishing  of  said  copy  by  Appellant; 
that  Appellant  alone  can  give  it,  and  that  such  dis- 
covery is  indispensable. 

The  controlling  question,  therefore,  is  whether  or 
not  the  Circuit  Court  had  jurisdiction  to  enter  a  money 
decree.  If  a  bill  be  filed  for  both  discovery  and  relief, 
unless  there  is  jurisdiction  in  equity  to  grant  the  relief 
prayed,  then  the  entire  bill,  including  the  part  for  dis- 
covery, must  be  dismissed.  Equity  has  no  jurisdiction 
to  enforce  purely  legal  demands  in  the  absence  of 
special  circumstances. 

In  Hogg  v.  Hohmann,  330  111.,  '589,  the  Court  said, 
"To  hold  that  because  he  gave  his  note,  and  it  was 
taken  from  the  possession  of  the  payee  by  other  par- 
ties interested  in  his  estate,  or  that  it  was  lost  and 
therefore  his  liability  can  be  determined  in  an  equit- 
able proceeding,  is  an  unwarranted  extension  of  equit- 
able jurisdiction.  That  jurisdiction  is  as  clearly  de- 
fined as  Courts  of  Law."    Arid  again: 

"  'The  courts  of  law  have  long  been  able  to 
entertain  actions  upon  lost  or  destroyed  bonds 
and  other  sealed  instruments  since  the  ancient 
requirement  of  profert  by  the  plaintiff  has  been 
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abrogated.     Statutes  have  generally  been  enacted 
in  the  American  States  which  permit  action  at 
law  on  lost  negotiable  paper  to  be  brought  by  the 
owner  who  was  simply  required  as  a  preliminary 
step  to  execute  and  file  a  bond  of  indemnity  to  the 
defendants.     In  this   manner   the  hecessity  for 
equitable  interference  has  been  removed  and  all 
such  actions  to  recover  a  money  judgment  upon 
lost    obligations    or    negotiable    instruments    are 
brought  in  courts  of  law,  according  to  the  legal 
modes  of  procedure.'      (1  Pomeroy's  Eq.  Juris., 
4th  Edition — section  71).    Section  14  of  the  nego- 
tiable instrument  act  is  now  as  enacted  in  the  re- 
vision of  1874  and  provides  for  requirement  of 
indemnity  where  a  lost  instrument  is  made  the 
basis  of  an  action  of  defense  by  way  of  set-off. 
The  instruments  and  means  of  proof  are  the  same 
in  suits  in  equity  as  in  in  actions  at  law.    It  is  ele- 
mentary doctrine  that  a  bill  in  equity  seeking  re- 
covery against  an  adversary  must  disclose  facts 
showing  that  the  relief  sought  comes  within  the 
equitable    jurisdiction.      If   not    so   averred    and 
proved  at  the  hearing  as  averred,  relief  will  be 
denied  and  the  bill  dismissed  for  want  of  equity. ' ' 
In  this  case  the  bill  of  Appellee  set  up  rather  fully 
the  terms  and  contents  of  the  policy  and  his  affidavit 
attached  thereto   stated   that  he  knew  fbe  'contents 
thereof  of  his  own  knowledge.     The  testimony  shows 
that  he  had  the  policy  in  his  possession  after  the  loss ; 
that  he  started  two  separate  suits,  based  upon  the 
policy,  in  the  State  of  Missouri  before  instituting  the 
present  suit.     There  is  no  statement  in  his  pleadings 
that  he  was  ever  iinable  to  procure  a  copy  of  the  policy 
or  that  he  did  not  know  its  contents.    Even  if  all  this 
were  not  so  the  Appellee  was  not  without  remedy  at 
law  to  secure  such  proof.    Sec.  9  of  the  Evidence  Act 
in  force  in  1931  provides 

"The  several  courts  shall  have  power,  in  any 
action  pending  before   them,   upon  motion  land 
good  and  sufficient  cause  shown,  and  reasonable 
notice  thereof  given,  to  require  the  parties,   or 
either  of  them,  to  produce  books  or  writings  in 
their  possession  or  power,  which  contain  evidence 
pertinent  to  the  issue." 
This  section  gave  Appellee  power  to  compel  Appel- 
lant to  produce  any  books   or  vv^ritings   showing  the 
terms  of  the  policy  upon  which  recovery  is  sought. 
The  necessity  then  for  resorting  to  equity  in  this  case 
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does  not  appear.    The  Courts  do  not  permit  a  plaintiff 
to  resort  to  discovery,  and  then,  having  done  so,  con- 
tinue on  to  get  relief  of  a  purely  legal  nature. 
In  Hogg  v.  Hohmann,  Supra,  the  Court  said 

"The  recovery  here  allowed  is  upon  a  purely 
legal  demand,  and  if  an  action  had  been  brought 
at  law,  either  of  the  parties  would  have  been  en- 
titled to  a  jury  on  the  trial.     Courts  will  not  per- 
mit parties  to  sue  in  Chancery  and  upon  failure 
to  establish  any  basis  for  equitable  relief,  have  the 
bill  retained  for  the  purpose  of  a  recovery  upon 
a  purely  legal  demand.    To  allow  this  to  be  done 
would  be  to  deprive  the  defendant  of  his  constitu- 
tional right  of  trial  by  jury." 
We  do  not  believe  the  record  in  this  case  shows  any 
basis  for  equitable  relief.     The  Appellee  attempted 
to  use  discovery  as  a  means  for  obtaining  relief  of  a 
purely  legal  nature. 

It  is  our  judgment  that  the  Chancellor  erred  in  as- 
suming equity  jurisdiction  in  this  suit  against  Appel- 
lant and  that  the  decree  entered  in  the  Circuit  Court 
be  reversed  and  remanded,  with  directions  either  to 
dismiss  the  Bill  for  want  of  equity,  or,  in  the  discretion 
of  the  Court,  to  transfer  the  suit  to  the  law  docket  of 
the  Court. 

Reversed  and  Remanded  with  directions 

(Seven  pages  in  original  opinion.) 
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People  of  the  State  of  Illinois,  Defendant  iffi^  Error,  f. 
Russell  Clayton,  Impleaded,  Plainii,flf  i^Error.  / 

Error  to  Circuit  Court,  Adams  C'o^thviff^ 

April  Term,  A.  D.  1937.  .<C  \j    ^ 

Gen.  No.  9051.  Agenda  No.  1 

Mr.  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

Plaintiff  in  Error  has  failed  to  comply  with  the  plain 
requirements  of  Rule  39  of  the  Supreme  Court  and 
Eule  9  of  this  Court.  The  rule  provides  that  the  brief 
of  Appellant  shall  contain  a  short  and  clear  statement 
of  the  case  showing  among  other  things,  "Third,  in 
cases  depending  upon  the  evidence,  the  leading  facts 
which  the  evidence  proved  or  tended  to  prove,  without 
quotation  of  evidence,  discussion  or  argument  and 
without  detail,  but  with  appropriate  references  to  the 
abstract,  and  Fourth,  how  the  issues  were  decided 
upon  the  trial  or  hearing  and  what  the  judgment  or 
decree  was.  The  concluding  subdivision  of  the  state- 
ment of  the  case  shall  be  a  brief  statement  of  the 
errors  or  cross-errors  relied  upon  for  a  reversal  or 
of  the  cross-errors  submitted  by  an  Appellee  prosecut- 
ing a  cross  appeal."  Plaintiff  in  error  has  failed  to 
show  in  his  statement  how  the  issues  were  decided 
upon  the  trial  and  what  the  judgment  of  the  trial  court 
was.  There  was  no  formal  statement  of  errors  relied 
upon  for  reversal  except  as  they  can  be  found  in  his 
argument  of  the  facts  contained  in  the  statement.  We 
doubt  if  the  issues  have  been  sufficiently  presented  to 
be  entitled  to  the  consideration  of  this  Court.  Farmers 
State  Bank  of  Belvidere  v.  Meyers,  282  App.  549.  Trust 
Co.  of  Chicago  v.  Iroquois  Auio  Ins.  Underwriters,  285 
App.  317.  However,  as  the  record  is  short  we  have 
concluded  to  review  this  case  on  its  merits. 

Plaintiff  in  error,  together  mth  John  T.  Ellison 
and  Veraine  Miller,  were  indicted  in  the  Circuit  Court 
of  Adams  County  for  larceny  of  hedge  posts.  At  the 
time  of  the  trial  Ellison  and  Miller  had  been  convicted 
and  were  serving  sentences  out  of  another  court  so 
that  the  plaintiff  in  error  was  the  only  defendant  on 
the  hearing.  The  juiy  found  him  guilty  of  larceny, 
fixing  the  value  of  the  posts  at  the  sum  of  $12.00,  and 
he  was  sentenced  to  pay  a  fine  of  One  Dollar,  and  also 
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to  stand  committed  to  labor  at  the  Illinois  State  Farm 
at  Vandalia  for  the  period  of  one  year.  He  has  sued 
out  this  writ  of  error  to  reverse  the  said  judgment. 

The  posts  were  stolen  from  one  Albert  T.  McCrory 
on  September  25,  1935.  They  were  discovered  and 
identified  in  possession  of  an  elevator  company  a  few 
miles  distant  on  September  27th.  The  manager  tes- 
tified to  purchasing  the  posts  from  plaintiff  in  error 
Clayton,  Ellison  and  Miller.  The  two  last  named 
defendants  were  brought  back  to  testify  on  writs  of 
habeas  corpus  ad  testificandum  and  related  just  how 
the  larceny  occurred,  positively  connecting  plaintiff  in 
error  with  the  theft  and  sale  of  the  posts.  Plaintiff  in 
error  took  the  stand  in  his  own  behalf  and  admitted 
the  sale  of  the  posts,  but  testified  that  he  purchased 
them  from  Ellison  and  knew  nothing  about  the  theft. 

Plaintiff  in  error  contends  that  the  evidence  does 
not  establish  his  guilt  beyond  all  reasonable  doubt  be- 
cause the  witnesses,  Ellison  and  Miller,  were  im- 
peached and  were  not  corroborated.  An  examination 
of  the  record  does  not  disclose  any  impeachment  of 
this  testimony  except  by  Clayton  himself  and  a  few 
character  witnesses.  The  undisputed  testimony  shows 
Clayton  in  company  with  Ellison  and  Miller  on  the 
day  after  the  posts  were  stolen  and  his  negotiation 
and  sale  of  the  posts.  While  the  testimony  of  accom- 
plices should  always  be  viewed  with  suspicion,  both 
Ellison  and  Miller  were  serving  out  sentences  for  other 
offenses  and  had  nothing  in  particular  to  gain  by  tes- 
tifying falsely  in  this  case. 

The  jury  had  the  opportunity  of  seeing  and  hearing 
the  witnesses  and  were  in  better  position  to  determine 
their  credibility  than  a  reviewing  Court.  We  do  not 
find  any  warrant  for  disturbing  the  verdict  of  the  jury 
in  this  case. 

Plaintiff  in  error  further  complains  that  Ellison  and 
Miller  were  not  named  on  the  indictment  as  witnesses, 
that  he  was  not  served  with  notice  that  they  would  be 
produced  at  the  trial  and  were  therefore  not  compe- 
tent witnesses.  The  record  shows  that  both  witnesses 
were  named  as  defendants  in  the  indictment.  At  the 
time  of  the  trial  the  plaintiff  was  given  the  opportunity 
to  examine  them  long  before  they  were  called  to  testify 
and  made  no  objection  to  their  being  called  to  the 
stand  on  the  grounds  of  surprise,  prejudice  or  other- 
wise. Under  these  circumstances  it  was  entirely  mthin 
the  sound  legal  discretion  of  the  Court  to  allow  both 
witnesses  to  testify.    People  v.  Weil,  243  111.  208. 
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The  contention  of  Plaintiff  in  error  that  the  admis- 
sion of  two  of  the  posts  in  evidence,  is  without  merit, 
first,  because  he  made  no  objection  to  their  introduc- 
tion at  the  time  and  second,  because  they  were  posi- 
tively identified  by  several  witnesses  as  part  of  the 
posts  charged  to  be  stolen  in  the  indictment. 

Finallj^  plaintiff  in  error  urges  that  the  case  should 
be  remanded  for  a  new  trial  because  of  newly  discov- 
ered evidence.  On  a  supplemental  motion  for  new 
trial  two  affidavits  in  support  thereof  were  filed  by 
Loyal  Anderson  and  Wayne  Canterbury  in  which  they 
set  up  the  fact  that  on  the  night  the  posts  were  charged 
to  be  stolen  they  were  at  the  home  of  Plaintiff  in  error. 
In  Anderson's  affidavit  he  states  that  while  he  was  at 
said  home  the  witness  Ellison  drove  into  the  place 
with  a  load  of  hedge  posts  which  Plaintiff  in  error  had 
agreed  to  take  to  Bloomington.  These  affidavits  bear 
date  of  October  1,  1936,  nearly  a  year  after  the  indict- 
ment was  returned,  and  without  comment  upon  the 
subject  matter  thereof  they  fall  short  of  complying 
with  the  requirements  of  newly  discovered  evidence 
sufficient  to  warrant  a  Court  to  grant  a  new  trial. 

Plaintiff  in  error  was  in  possession  of  this  informa- 
tion from  the  date  of  his  arrest,  and  with  but  slight 
diligence  could  have  produced  the  same  at  the  trial.  It 
was  not  in  any  particular  evidence  discovered  since 
the  trial,  and  the  Court  properly  denied  the  supple- 
mental motion  for  new  trial.  People  v.  Williams,  242 
111.  197. 

We  are  convinced  that  the  Plaintiff  in  error  received 
a  fair  trial  in  the  Circuit  Court  and  the  verdict  of  the 
jury  is  supported  by  competent  testimony.  There 
does  not  appear  to  be  any  substantial  error  in  the 
record  and  the  judgment  of  the  trial  Court  is  affirmed. 

AiJirmed. 

(Four  pages  in  original  opinion.) 
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The  First  National  Bank  of  Pittsfield,  Illinois,  a  BaJnk- 
ing   Corporation,   Appellant,   v.   Henry   Sash,  \    - 
Lizzie  Sash  and  lola  Pyle,  Appellees. 


Aijpeal  from  Circuit  Court,  Brown  County. 

AP»..  T.BM,  A.  D.  1937.  g  9  g    I  .  A.     64^' 


Gen.  No.  9057 


Agenda  No.  10 


Mr,.  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

This  case  was  tried  upon  the  pleadings  in  the  Court 
below.  On  December  13,  1935,  the  Appellant,  First 
National  Bank  of  Pittsfield,  Illinois,  filed  its  complaint 
in  the  Circuit  Court  of  Brown  County,  Illinois,  seeking 
to  remove  and  cancel  a  mortgage  as  fraudulent  which 
was  executed  by  the  Appellees,  Henry  Sash  and  Lizzie 
Sash,  his  wife,  to  their  daughter  lola  Pyle  of  Pike 
County,  Illinois. 

The  facts  set  out  in  the  complaint  are  that  on  Octo- 
ber 25,  1935,  Appellant  obtained  a  judgment  by  con- 
fession in  the  Circuit  Court  of  Pike  County  against 
Appellees,  Henry  Sash  and  Lizzie  Sash,  in  the  sum  of 
$776.46  and  costs;  that  a  transcript  of  said  judgment 
was  secured  and  filed  in  the  Circuit  Clerk's  Office  of 
Brown  County,  Illinois  on  October  30,  1935.  On 
October  31,  1935,  an  execution  was  issued  directed  to 
the  Sheriff  of  Brown  County  to  serve  on  the  said 
Appellees,  Henry  Sash  and  Lizzie  Sash,  and  which 
was  afterwards  served  on  both  of  said  Appellees  and 
returned  by  the  Sheriff,  "No  property  found.";  that 
on  June  7,  1935,  after  the  indebtedness  to  the  Appel- 
lant had  been  incurred,  but  before  judgment,  the  Ap- 
pellees' Henry  Sash  and  Lizzie  Sash,  mortgaged  all  of 
their  real  estate,  consisting  of  a  farm  in  Brown  County 
for  the  sum  of  $2,000.00  to  their  daughter,  lola  Pyle ; 
the  other  Appellee  in  this  cause;  that  the  mortgage 
was  without  consideration,  was  a  mere  sham  and 
fraudulent  as  to  the  Appellant,  a  creditor,  and  exe- 
cuted for  the  express  purpose  of  hindering  and  defrau- 
ing  the  Appellant  in  collecting  his  just  indebtedness 
and  demands,  and  for  the  purpose  of  preventing  a 
levy  and  sale  of  the  said  farm  premises;  that  the 
Appellants,  Henry  Sash  and  Lizzie  Sash  have  no  prop- 
erty, either  real  or  personal,  liable  to  levy  or  sale,  ex- 
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cept  the  said  farm  premises;  that  the  said  judgment 
still  remains  in  full  force  and  effect  and  unsatisfied. 

The  complaint  asked  that  the  said  mortgage  be 
held  fraudulent  and  removed  out  of  the  way  of  Appel- 
lants execution  and  for  other  relief. 

The  amended  answer  of  the  Appellees  admits  the 
judgment  of  the  Appellant,  and  the  execution  of  the 
mortgage,  but  denies  that  it  was  a  pretended  mort- 
gage; alleges  that  it  was  given  to  secure  a  valid,  sub- 
sisting indebtedness  due  from  the  Appellees,  Henry 
Sash  and  Lizzie  Sash  to  the  Appellee  lola  Pyle.  The 
answer  contains  the  following  further  averment. 

"Defendants  assert  that  the  indebtedness  upon 
which  the  aforesaid  judgment  was  rendered,  is  not 
the  indebtedness  of  any  of  these  defendants,  but 
the  indebtedness  of  one  Clinton  Sash  and  that  on 
the  28th  day  of  January,  1932,  plaintiff  entered 
into  an  agreement  with  the  defendants,  Henry 
Sash  and  Lizzie  Sash,  that  if  they  would  sign  a 
note  then  due  plaintiff  from  said  Clinton  Sash, 
that  so  long  as  said  Henxy  Sash  shall  be  alive, 
plaintiff'  would  not  call  upon  Henry  Sash  and 
Lizzie  Sash  to  pay  said  indebtedness  even  though 
said  Clinton  Sash  should  not  be  able  or  does  not 
pay  said  indebtedness." 
A  copy  of  the  contract  referred  to  was  incorporated  in 
the  amended  answer  and  reads  as  follows : 

"This  agreement  entered  into  this  28th  day  of 
January,  1932,  between  Clinton  Sash,  Henry 
Sash,  Lizzie  Sash,  and  The  First  National  Bank 
of  Pittsfield,  Illinois,  Witnesseth:  That  in  con- 
sideration of  Henry  Sash  and  Lizzie  Sash  signing 
a  note  for  $926.95  dated  Jan.  28,  1932,  payable  in 
twelve  months  to  the  order  of  the  First  National 
Bank  of  Pittsfield,  Illinois,  the  note  being  an  obli- 
gation of  Clinton  Sash  to  the  bank,  and  said  addi- 
tional signers  being  for  the  further  strengthening 
the  note ;  it  is  agreed  by  the  said  bank  that  as  long 
as  said  Henry  Sash  shall  be  alive,  the  said  bank 
shall  not  call  upon  Henry  Sash  or  Lizzie  Sash  to 
pay  said  note,  even  in  the  event  that  said  Clinton 
Sash  himself  shall  not  be  able  or  does  not  pay 
said  note  himself. 

Witness  the  hand  of  F.  A.  Hicks,  Asst.  Cashier 
of  the  First  National  Bank  of  Pittsfield,  Illinois. 

F.  A.  Hicks, 
(Bank  Seal)  Asst.  Cashier,  1st  Natl.  Bank 

of  Pittsfield,  Illinois." 
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The  Appellant  moved  to  strike  certain  portions  of 
the  amended  answer  of  the  Appellees,  specifying  par- 
ticularly as  grounds  in  support  of  such  notion  that  the 
answer  constituted  a  collateral  attack  on  Appellants 
judg-ment ;  that  the  agreement  hereinabove  quoted  was 
not  the  contract  of  Appellant  but  the  agreement  of  one 
F.  A.  Hicks,  as  an  individual;  that  the  agreement  to 
forbear  was  Ultra  Vires  on  the  part  of  the  Bank  and 
that  the  contract  only  required  the  Appellant  to  for- 
bear as  long  as  the  property  of  the  Sashes  was  kept  in 
the  same  condition  as  when  the  contract  was  made. 
Attached  to  the  motion  was  the  affidavit  of  G.  B. 
Meyer,  Cashier  of  Appellant,  stating  in  substance  that 
the  note  upon  which  Appellant's  judgment  was  secured 
was  not  the  note  referred  to  in  the  contract  set  out  in 
the  amended  answer.  The  Appellees  made  a  cross 
motion  to  strike  the  affidavit  of  G.  B.  Meyer. 

The  Court  denied  the  motion  of  the  Appellant  to 
strike  portions  of  Appellees  answer  and  granted  their 
cross  motion  to  strike  the  said  affidavit.  While  the 
record  does  not  disclose  the  fact,  it  is  stated  in  Appel- 
lees brief  that  the  Appellant  then  elected  to  stand  by 
its  motion  and  the  Court  entered  a  decree  dismissing 
the  complaint  of  the  Appellant  at  its  cost.  We  assume 
this  was  the  situation  because  Appellant  has  not  ar- 
gued that  no  rule  was  entered  upon  it  to  plead  fur- 
ther or  that  they  were  not  permitted  to  do  so,  and  we 
are  passing  upon  the  questions  raised  with  that  under- 
standing. 

The  complaint  of  Appellant  was  in  the  nature  of  a 
Creditor's  Bill  and  the  Appellees  were  entitled  to  as- 
sert any  defense  they  might  have  against  the  judg- 
ment upon  which  the  complaint  was  based.  There  was 
no  question  of  the  rights  of  innocent  purchasers  or 
third  persons  involved  in  this  cause  and  a  valid  agree- 
ment to  forbear  properly  set  forth  in  the  answer  was 
in  no  manner  a  collateral  attack  upon  the  judgment. 

The  contract  was  signed  by  "F.  A.  Hicks,  Asst. 
Cashier,  1st  Natl.  Bank  of  Pittsfield,  Illinois,"  The 
subject  matter  of  the  agreement  pertained  plainly 
and  clearly  to  the  business  of  the  Appellant  Bank,  and 
appears  to  be  the  act  of  the  Corporation.  It  also  bore 
the  seal  of  the  Bank.  Under  these  circumstances  the 
contract  was  valid  and  binding  upon  the  Corporation. 
Sawyer  v.  Cox,  63  111.  130.  Banh  of  Minneapolis  v 
Glover,  168  111.  314. 

The  controlling  question  for  the  trial  Court  was 
whether  or  not  the  Appellant  was  bound  and  precluded 
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by  the  agreement  not  to  pursue  the  debt  during  the 
lifetime  of  Henry  Sash.  The  admitted  construction 
of  agreement  dated  January  28,  1932,  shows  that  in 
consideration  of  Appellees;  Henry  Sash  and  Lizzie 
Sash  signing  a  note  with  Clinton  Sash,  payable  to 
Appellant  Bank  being  for  the  purpose  of  further 
strengthening  the  note,  which  evidenced  a  debt  already 
existing  between  Clinton  Sash  and  Appellant,  and  in 
order  to  obtain  additional  security  for  such  indebted- 
ness, the  Appellant  Bank  agreed  that  it  would  not 
call  upon  Henry  Sash  and  Lizzie  Sash  to  pay  the  same 
during  the  lifetime  of  Henry  Sash,  even  though  Clin- 
ton Sash  did  not  pay  the  same.  It  appears  from  the 
record  that  Henry  Sash  is  still  living.  The  Appellees 
had  an  unquestioned  right  in  equity  to  assert  the  bene- 
fits accruing  to  them  under  this  contract  in  their  an- 
swer and  as  a  defense  to  the  creditor's  suit.  On  a  mo- 
tion to  dismiss  where  all  matters  properly  pleaded  are 
taken  as  true,  the  ruling  of  the  Court  denying  the 
motion  was  correct.  The  order  granting  the  cross 
motion  of  Appellees  to  strike  the  affidavit  of  G.  B. 
Meyer  attached  to  Appellants  motion  to  dismiss  was 
likewise  proper.  This  affidavit  had  no  proper  place 
in  the  pleadings.  It  was  filed  without  notice  and  with- 
out leave.  The  subject  matter  might  have  been  used  in 
a  reply  to  Appellees  answer,  and  then  supported  by 
proof  but  in  affidavit  form  it  was  wholly  improper  as 
a  part  of  the  pleadings.  When  Appellant  elected  to 
stand  hj  its  motion,  the  decree  dismissing  the  com- 
plaint for  want  of  equity  was  the  only  course  open  to 
the  Court  and  its  decree  is  hereby  affiiTQed. 

Affirmed. 
(Five  pages  in  original  opinion.) 
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Melbourne  M.  Crocker  and  Floyd  Crocker,  Appellees, 

V.  Hatcher-Joseph,  Inc.,  a  Corporation, 

Appellant. 


Appeal  from  Circuit  Court,  Sangamon  County. 
April  Term,  A.  D.  1937. 
Gen.  No.  9067  Agend 


SS^I-A.646 


Mr.  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

In  this  case  the  Appellee,  Melbourne  M.  Crocker, 
filed  a  verified  complaint  alleging  that  he  was  em- 
ployed by  Lynd  Motor  Sales  Division  of  Hatcher- 
Joseph,  Inc.,  on  March  1st,  1932,  as  a  Mechanic,  at  a 
weekly  wage  of  $37.50  and  continued  in  such  employ- 
ment until  June  30th,  1934,  at  which  time  the  Appel- 
lant owed  him  wages  of  $1758.74;  that  on  July  1,  1934, 
he  rented  from  the  Appellant  a  part  of  a  garage  build- 
ing at  224  West  Edwards  Street,  Spring-field,  Illinois, 
at  $45.00  per  month;  that  he  performed  certain  labor 
for  the  Appellant  and  advanced  certain  monies  for  its 
use  and  that  after  crediting  to  the  wage  account  the 
accrued  rent  and  charging  sums  advanced  and  labor 
performed  the  Appellant  now  owes  him  $1634.71. 
Joined  to  the  complaint  is  the  claim  of  the  Appellee 
Floyd  Crocker  who  states  that  on  March  1,  1934,  he 
was  employed  by  the  Appellant  as  a  laborer  in  connec- 
tion with  Lynd  Motor  Sales,  a  Division  of  Hatcher- 
Joseph,  Inc.,  at  a  weekly  wage  of  $15.00,  and  so  con- 
tinued until  June  30,  1934,  at  which  time  the  Appellant 
owed  him  for  back  wages  the  sum  of  $138.75. 

The  Appellant  filed  its  verified  answer  denying  that 
it  employed  the  Appellee,  Melbourne  M.  Crocker,  in 
any  capacity  during  the  period  from  August  1,  1932 
to  June  30,  1934;  denies  that  during  said  period  Lynd 
Motor  Sales  was  a  division  of  Hatcher-Joseph,  Inc. ; 
states  that  all  sums  due  to  the  Appellee  Melbourne  M. 
Crocker  from  March  1,  1932  to  August  1,  1932  were 
paid;  denies  that  on  July  1,  1934,  the  said  Crocker 
rented  any  garage  space  from  the  Appellant  for  $45.00 
per  month  and  denies  that  the  said  Appellee  per- 
formed any  labor  or  advanced  any  money  for  the  Ap- 
pellant. Further  answering  Appellant  denies  that  it 
ever  employed  the  Appellee  Floyd  Crocker  for  any 
period  of  time  or  that  it  ever  did  owe  or  now  owes 
him  any  sums  whatsoever. 
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The  facts  disclose  that  in  the  year  1929,  the  Appel- 
lant was  incorporated  and  was  engaged  in  the  sales 
and  service  of  Dodge,  Plymouth  and  Packard  cars; 
that  the  Dodge  manufacturer  objected  to  the  handling 
of  both  its  lines  of  cars  and  the  Packard  line  under 
the  same  roof,  and  so  in  1930,  the  Packard  line  was 
moved  to  530  South  Fifth  Street,  Springfield,  Illinois, 
where  it  was  handled  under  the  name  of  "Lynd  Motor 
Sales  Division  of  Hatcher-Joseph,  Inc.,"  John  Lynd 
was  the  Manager  of  the  Packard  Branch.  No  separate 
books  of  account  were  kept  but  all  receipts  of  the  Lynd 
Motor  Sales  were  daily  turned  over  to  Hatcher-Joseph 
Inc.,  and  all  bills  including  rent  were  paid  by  Hatcher- 
Joseph  Inc.,  by  its  own  checks,  signed  by  John  Scobbie, 
Vice  Pres.  and  counter-signed  by  some  other  officer  of 
the  Company.  This  arrangement  continued  until  about 
August  1,  1932.  In  March  1932,  the  Appellee  Mel- 
bourne M.  Crocker  was  employed  as  a  mechanic  at  the 
Lynd  Motor  Sales  and  Appellants  contend  continued 
in  such  employment  until  about  August  1,  1932.  On  or 
about  that  date  a  different  arrangement  was  made 
concerning  the  future  operation  of  the  Lynd  Motor 
Sales,  and  there  is  a  sharp  conflict  in  the  testimony  as 
to  the  nature  and  the  effect  of  this  change. 

It  is  the  theory  of  the  Appellees  that  the  Appellant 
Hatcher-Joseph  Inc.,  set  up  Lynd  Motor  Sales  as  a 
Division  of  their  Corporation  for  the  purpose  of  hand- 
ling the  Packard  Agency,  and  to  meet  the  objection  of 
the  Dodge  manufacturer,  that  the  two  lines  of  cars 
could  not  be  handled  by  the  same  company  at  the  same 
place  of  business ;  that  the  business  of  the  Lynd  Motor 
Sales,  managed  by  John  Lynd,  was  in  fact  at  all  times 
the  business  of  the  Appellant  Corporation,  during  all 
the  period  of  time  that  Appellees  claim  they  were  em- 
ployed by  the  Appellant. 

It  is  the  contention  of  the  Appellant  that  on  or 
about  August  1,  1932,  the  Lnyd  Motor  Sales  ceased  to 
be  a  part  of  Hatcher-Joseph  Inc.,  that  on  or  about  that 
date  John  Lynd,  Louis  Sager  and  Melbourne  Crocker, 
acting  as  partners,  took  over  the  business  and  con- 
tinued to  operate  it  as  a  partnership  entirely  separate 
and  distinct  from  Hatcher- Joseph  Inc.,  until  the  sum- 
mer of  1934,  looking  only  to  the  income  from  the  busi- 
ness of  Lynd  Motor  Sales  for  their  compensation. 

A  large  amount  of  testimony  was  taken  and  was  in 
direct  conflict.  In  addition  to  the  oral  testimony  of  the 
Appellee  Melbourne  M.  Crocker  and  to  corroborate  his 
testimony  that  Hatcher-Joseph  Inc.,  and  Lynd  Motor 
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Sales  were  in  fact  one  and  the  same  company  the  Ap- 
pellees introduced  the  following  documentary  proof 
to  substantiate  their  claim :  A  general  letter  head  that 
Crocker  testified  was  used  by  Lynd  Motor  Sales  at  530 
South  Fifth  Street  up  to  February,  1934,  which  con- 
tained the  following  words,  "Lynd  Motor  Sales,  Divis- 
ion of  Hatcher-Joseph,  Inc.,  530  South  Fifth  Street." 
Another  similar  letter  head  that  was  used  by  Lynd 
Motor  Sales  at  224  West  Edwards  Street  from  Febru- 
ary, 1934  until  they  discontinued  business  on  July  1st, 
1934,  containing  the  following  words,  "Lynd  Motor 
Sales,  Division  of  Hatcher-Joseph,  Inc.,  224  West 
Edwards  Street."  A  group  insurance  policy  issued 
by  the  John  Hancock  Mutual  Life  Insurance  Company 
in  the  amount  of  $1000,  procured  by  Hatcher-Joseph, 
Inc.,  covering  the  life  of  Melbourne  M.  Crocker  as  its 
employee,  dated  September  1,  1933.  The  application 
M^as  signed  by  Melbourne  M.  Crocker  in  which  he  cer- 
tified that  he  was  an  employee  of  Hatcher-Joseph,  Inc. 
It  was  stipulated  that  the  premiums  on  the  policy  were 
paid  by  the  Appellant  to  August  1,  1935.  A  number 
of  checks  issued  by  the  Hatcher-Joseph,  Inc.,  payable 
to  Melbourne  M.  Crocker  signed  by  John  Lynd  and 
counter-signed  John  Scobbie,  Vice  Pres.  and  some  by 
J.  E.  Scobbie.  A  check  of  Lynd  Motor  Sales  payable 
to  Floyd  Crocker  counter-signed  by  J.  E.  Scobbie. 
An  envelope  and  statement  mailed  by  Appellant  to 
Eoy  M.  Seeley  containing  the  typewritten  notation  on 
the  bill  head  of  Lynd  Motor  Sales,  "This  is  your  ac- 
count up  to  July  1,  1934.  When  remitting  please  make 
payment  to  217  South  Seventh  Street."  The  envelope 
and  statement  showed  the  name  Hatcher-Joseph,  Inc., 
217  South  Seventh  treet  which  was  its  main  place  of 
business.  Also,  a  number  of  receipts  for  rent  pay- 
ments from  Melbourne  M.  Crocker  to  Hatcher-Joseph, 
Inc.  Also  oral  testimony  by  Melbourne  M.  Crocker 
stating  that  he  talked  with  Oliver  C.  Joseph,  Secre- 
tary-Treasurer of  Hatcher-Joseph,  Inc.,  about  his 
wages  which  were  in  arrears  and  Mr.  Joseph  told  him 
times  were  bad  and  Appellant  was  pressed  for  ready 
cash  but  that  Hatcher-Joseph,  Inc.,  had  a  large  amount 
of  assets  and  that  Crocker  need  not  worry  about  his 
pay;  that  they  would  make  it  up  later  on.  Crocker 
further  testified  that  in  the  latter  part  of  February 
1934,  Lynd  Motor  Sales  was  moved  from  530  South 
Fifth  Street  to  224  West  Edwards  Street;  that  the 
moving  was  directed  mostly  by  Mr.  Lynd  and  was 
done  on  trucks  belonging  to  Hatcher-Joseph,  Inc.    J. 
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E.  Scobbie  testified  that  he  was  Vice  President  of  the 
Hatcher-Joseph,  Inc.,  and  that  it  was  a  part  of  his 
duties  with  the  Hatcher-Joseph  corporation  to  coun- 
ter-sign checks  of  the  Lynd  Motor  Sales. 

Floyd  Crocker,  the  other  Appellee,  testified  that  he 
was  employed  by  Mr.  Lynd  as  night  watchman  at  224 
West  Edwards  Street  from  February,  1934  until  June, 
1934,  at  $15.00  per  week,  and  that  the  balance  due  him 
for  wages  was  $138.75.  He  presented  a  check  for 
$10.00,  signed  by  Lynd  Motor  Sales  and  counter-signed 
by  J.  E.  Scobbie,  Avhich  he  said  was  delivered  to  him  at 
the  office  of  Hatcher-Joseph,  Inc.,  and  at  the  request 
of  Oliver  C.  Joseph. 

In  behalf  of  the  Appellant  four  witnesses  were  pro- 
duced, namely,  John  Lynd,  Louis  Sager,  Lillian  Mc- 
Carthy and  Oliver  C.  Joseph.  All  of  these  witnesses 
testified  that  about  August  1, 1932,  a  conference  was  ar- 
ranged between  Joseph,  Lynd,  Sager  and  the  Appellee 
Melbourne  M.  Crocker;  that  in  the  conference  Joseph 
stated  that  Hatcher-Joseph,  Inc.,  could  no  longer 
operate  the  Packard  branch  and  was  going  to  give  it 
up,  but  if  Lynd,  Sager  and  Crocker  wanted  to  take  it 
over  and  operate  it,  Hatcher-Joseph,  Inc.,  would  turn 
it  over  to  them,  "lock  stock  and  barrel";  that  there 
was  then  on  hand  some  three  or  four  used  cars  and 
other  chattel  property  and  office  equipment  turned 
over  to  the  Lynd  Motor  Sales ;  that  at  this  conference 
Lynd,  Sager  and  Crocker  agreed  to  take  over  the  busi- 
ness and  to  run  it  and  to  look  exclusively  to  the  income 
from  their  operations  for  their  compensation ;  that  the 
three  of  them  did  take  over  the  business  and  operate 
it  till  in  April,  1934,  when  Sager  quit  and  returned  to 
Hatcher-Joseph,  Inc.,  and  in  June,  1934,  Lynd  quit 
and  returned  to  Hatcher-Joseph,  Inc.  Both  Lynd  and 
Sager  testified  that  an  independent  bank  account  was 
opened  for  Lynd  Motor  Sales  from  the  proceeds  of  the 
sale  of  the  first  used  car  and  that  all  three  of  the  men 
from  time  to  time  made  deposits  on  the  account;  that 
they  had  their  own  letter  heads  and  statements  printed 
up  and  opened  their  own  ledger  accounts,  and  that  all 
income  was  divided  equally  between  the  three  of  them. 
All  four  of  the  above  named  witnesses  for  the  defense 
testified  that  after  August,  1932,  Hatcher-Joseph,  Inc., 
had  no  interest  whatsoever  in  the  Lynd  Motor  Sales. 
Joseph,  Sager  and  Lynd  all  testified  that  Hatcher- 
Joseph,  Inc.,  had  nothing  v;hatever  to  do  with  the 
employment  of  Floyd  Crocker. 
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The  problems  in  this  case  are  almost  exclusively 
questions  of  fact  and  not  of  law.  The  Appellant  con- 
tends that  the  Appellees  have  wholly  failed  to  sustain 
the  burden  of  the  proof  and  have  failed  to  establish 
their  right  to  recover  by  the  preponderance  or  a 
greater  weight  of  the  evidence,  but  on  the  contrary 
the  greater  weight  of  the  evidence  is  overwhelmingly 
against  the  contentions  of  the  Appellees  and  in  favor 
of  Appellant ;  that  the  verdicts  were  the  result  of  pas- 
sion and  prejudice  and  against  the  manifest  weight 
of  the  evidence. 

It  is  conceded  by  counsel  for  both  parties  that 
Courts  are  reluctant  to  over  turn  the  verdict  of  a  jury 
upon  the  question  of  the  w^eight  of  the  evidence,  and 
especially  where  there  is  merely  a  contrariety  of  evi- 
dence. The  Appellant  relies  upon  the  fact  that  the 
Appellees  own  testimony  stands  alone  and  uncorro- 
borated and  expressly  denied  by  four  witnesses.  ]t 
is  well  established  law  however,  that  the  greater  num- 
ber of  witnesses  does  not  always  establish  on  which 
side  lies  the  preponderance  of  the  evidence.  One  wit- 
ness may  be  supported  by  corroborative  proof  in  a 
case  to  such  an  extent  that  his  testimony  may  ovei 
come  that  of  the  greater  number  of  the  witnesses.  In 
this  case  we  think  the  jury  had  a  right  to  consider  the 
interest  of  the  witnesses  in  the  cause.  Of  course,  it 
is  apparent  the  Appellees  had  a  decided  interest  in 
the  outcome  of  this  cause.  On  the  other  hand  the  wit- 
nesses for  the  Appellant  were  not  entirely  disinter- 
ested. John  Lynd,  the  acknowledg'ed  manager  of  Lynd 
Motor  Sales,  was  a  son-in-law  of  Hatcher  and  a  stock- 
holder of  Hatcher-Joseph,  Inc.,  and  when  he  left  the 
Lynd  Motor  Sales  he  immediately  went  back  in  the 
employ  of  Hatcher-Joseph,  Inc.  Sager  was  a  former 
employee  of  Hatcher-Joseph,  Inc.,  and  also  a  brother 
in  law  of  Oliver  C.  Joseph,  Secretary-Treasurer  of 
Hatcher-Joseph,  Inc.,  and  when  he  left  Lynd  Motor 
Sales  in  April,  1934,  he  returned  to  Hatcher-Joseph, 
Inc.,  as  a  mechanic.  Oliver  C.  Joseph  as  Secretary-  . 
Treasurer  of  that  corporation  was  one  of  the  active 
executive  officers  and  a  stockholder.  Lillian  McCarthy 
was  cashier  and  bookkeeper  for  Hatcher-Joseph,  Inc., 
and  also  a  stockholder.  The  jury  had  a  right  to  con- 
sider all  of  these  facts  in  weighing  the  testimony  and 
also  to  take  into  consideration  all  of  the  documentary 
proof  introduced  in  behalf  of  the  Appellees  and  here- 
inabove noted  as  well  as  the  oral  testimony  of  the 
Appellees  and  J.  E.  Scobbie. 
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Without  discussing  the  testimony  any  more  in  detail 
it  seems  to  us  that  this  Court  is  not  warranted  in  sub- 
stituting its  view  of  the  testimony  for  that  of  the  jury 
and  that  there  is  sufficient  competent  proof  in  the  record 
upon  which  the  jury  might  base  its  verdicts  in  favor  of 
the  Appellees.  Bouslough  v.  Schumacher,  270  App. 
79.  In  Madelkow  v.  Meyer,  219  App.  286,  the  Court 
said : 

"It  may  be  conceded  as  the  settled  law  of  this 
State  that  the  verdict  of  a  jury  upon  the  facts 
where  they  are  in  conflict  will  not  be  lightly  dis- 
turbed by  a  court  of  review  unless  the  court  is 
firmly  of  the  opinion  from  such  evidence  that  the 
verdict  and  judgzaent  are  clearly  contrary  to  its 
weight. ' ' 
The  weight  of  the  testimony  is  for  the  jury  and  we 
cannot  say,  that  it  is  our  opinion  from  the  evidence, 
that  the  verdicts  in  this  case  are  clearly  and  mani- 
festly against  the  weight  of  the  evidence. 

We  cannot  find  any  substantial  error  in  the  rulings 
of  the  Court  on  the  admissibility  or  refusal  of  evidence 
in  this  case.  The  judgments  of  the  trial  Court  are 
therefore  affirmed. 

Affirmed. 

(Eight  pages  in  original  opinion.) 
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C.  0.  Worthy,  Plaintiff -Appellant,  v.  William  A, 
Guthrie,  Defendant-Appellee. 

Appeal  /roTO  the  Circuit  Court  of  Calhoun  County. 

April  Term,  A.  D.  1937.         2>  B   2    I.A.     647 
Gen.  No.  9014  Agenda  No.  14 

Mr.  Justice  Davis  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  a  judgment  of  the  Circuit 
Court  of  Calhoun  County,  in  which  the  court  found  in 
favor  of  William  A.  Guthrie,  defendant-appellee,  and 
adjudged  that  he  recover  of  and  from  C.  C.  Worthy, 
plaintiff-appellant,  the  possession  of  the  steam  shovel 
replevied  and  awarded  damages  of  one  dollar  for  the 
detention  thereof  and  ordered  the  issuing  of  a  writ  of 
retorno  habendo.  The  defendant-  appellee  filed  pleas 
of  ownership  non-cepit,  non-detinuet,  and  the  statute 
of  limitations  to  which  last  plea  plaintiff-  appellant 
filed  a  replication  in  which  it  was  alleged  that  defend- 
ant-appellee fraudulently  concealed  the  cause  of 
action. 

Charles  V.  Pregaldin,  who  was  one  of  the  members 
of  the  firm  of  Pregaldin  &  Warren,  a  partnership 
which  was  formed  for  the  purpose  of  constructing 
project  4-A  and  4-B  on  route  38  between  Hardin  and 
Kampsville,  in  Calhoun  County,  Illinois.  Charles  E. 
Warren  died  in  the  early  part  of  April,  1924.  Pre- 
galdin had  actual  charge  of  the  operation  of  the  busi- 
ness of  the  partnership. 

They  rented  the  steam  shovel  in  question  from  the 
Clapp,  Riley  &  Hall  Equipment  Co.,  of  Chicago,  Illi- 
nois, with  the  option  to  purchase  the  same,  applying 
the  rental  on  the  purchase  price.  This  was  on  Novem- 
ber 13,  1924.  Jones  &  Jordan,  a  construction  com- 
pany, was  one  of  the  sub-contractors  under  Pregaldin 
&  Warren  in  this  work.  They  had  this  steam  shovel 
on  this  construction  work  and  on  March  13,  1924,  or 
just  prior  thereto,  the  Clapp,  Rile)^  &  Hall  Construc- 
tion Co.  had  repossessed  the  shovel  from  Jones  & 
Jordan.  The  partnership  then,  through  one  Frank 
McGiilicuddy,  the  agent  of  Clapp,  Riley  &  Hall  Con- 
struction Co.,  on  November  13,  1924,  took  over  the 
steam  shovel  upon  the  same  terms  by  w^hich  Jones  & 
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Jordan  were  in  possession  of  it,  that  is,  by  renting, 
Avith  the  option  to  purchase,  applying  the  rental  on 
the  purchcise  price.  Pregaldin  personally  conducted 
these  negotiations.  There  was  no  written  contract  or 
agreement  of  purchase  between  Pregaldin,  the  surviv- 
ing partner,  and  the  Clapp,  Eiley  &  Hall  Construc- 
tion Co.  Pregaldin,  the  surviving  partner,  did  not  pay 
the  Clapp,  Riley  &  Hall  Construction  Co.  the  regular 
monthly  payments  and  they  garnisheed  Scott  &  White, 
who  made  the  estimates  for  Pregaldin  &  Warren. 

When  Pregaldin  &  Warren  signed  the  State  High- 
way contract  the  state  accepted  as  bondsmen,  in  the 
sum  of  $20,000.00,  Judge  John  Day,  George  Cockrell, 
William  Shephard  and  Cary  E.  Clendenny.  Before 
the  road  contract  was  completed  Pregaldin  &  Warren 
defaulted,  and  their  four  sureties  were  compelled  to 
pay  under  this  bond  the  sum  of  $4,000.00  each.  Pre- 
galdin &  Warren  also  failed  to  pay  other  creditors  as 
bills  became  due,  including  payments  on  the  steam 
shovel.  These  creditors,  including  the  Clapp,  Riley 
&  Hall  Construction  Co.,  filed  liens  with  the  Highway 
Department  and  the  Department  then  withheld  the 
payment  of  moneys  due  to  Pregaldin  &  Warren  in  the 
sum  of  about  $24,012.71  until  the  liens  filed  against 
those  funds  were  determined. 

Pregaldin,  as  surviving  partner  of  the  firm  of  Pre- 
galdin &  Warren,  employed  C.  C.  Worthy,  plaintitf- 
appellant,  a  practicing  attorney  of  Hardin,  Illinois,  to 
represent  him  in  the  litigation  concerning  the  liens 
filed  with  the  Highway  Department.  C.  C.  Worthy, 
plaintiff-appellant,  acted  as  his  own  attorney  in  this 
suit  and  also  took  the  stand  as  a  witness  in  his  own 
behalf  and  testified  he  was  consulted  in  1928  or  1929 
by  C.  V.  Pregaldin,  surviving  partner  of  the  firm  of 
Pregaldin  &  Warren,  with  reference  to  the  settlement 
of  the  liens  filed  against  the  funds  due  the  firm  held 
by  the  Highway  Department  of  the  State  of  Illinois. 
He  advised  Mr.  Pregaldin  that  if  he  took  the  matter 
up  he  would  charge  tifty  percent  of  whatever  mone)^ 
was  obtained  for  him  out  of  the  litigation.  This  offer 
was  accepted.  AVorthy  was  engaged  in  the  litigation 
for  better  than  three  years,  and  about  the  month  of 
April,  1932,  the  Highway  Department  paid  to  the  cred- 
itors of  the  firm  and  to  Mr.  Pregaldin  $24,012.71.  Of 
that  amount  Pregaldin  received  $9,412.71,  which  he 
indorsed  to  Worthy  as  part  payment  of  his  fee  for 
services,  leaving  a  balance  due  him  of  $3,000.00  which 
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has  been  owing  to  him  since  April,  1932,  from  Pre- 
galdin;  that  he  bought  the  steam  shovel  from  Pre- 
galdin  for  $1,000.00,  the  same  to  be  credited  on  the 
fee  he  owed  him.  He  traded  and  delivered  the  steam 
shovel  to  the  John  Fabick  Tractor  Co.,  Mr.  Pregaldin 
assisting  him  in  getting  the  kind  of  tractor  and  disc 
he  barg-ained  for.  The  tii'ade  was  finally  consum- 
mated in  December,  1933,  and  Worthy  had  the  tractor 
and  disc  delivered  to  the  farm  of  C.  V.  Pregaldin  in 
Jersey  County.  On  cross-examination  he  testified  that 
the  contract  was  not  that  he  was  to  receive  as  his 
attorney's  fee  fifty  percent  of  the  money  that  he  ob- 
tained for  Pregaldin  out  of  the  litigation,  but  that  he 
was  to  get  lif ty  percent  of  all  moneys  he  obtained  from 
the  State  Highway  Department  out  of  the  litigation 
and  liens  by  which  his  money  was  held  up.  At  the 
time  he  purchased  the  steam  shovel  he  said  he  had 
heard  it  was  at  the  Guthrie  place,  and  that  he  had 
known  that  for  at  least  three  or  four  years.  He  did 
not  talk  to  Mr.  Guthrie  as  to  his  claim  of  ownership 
of  the  steam  shovel. 

On  October  13,  1932,  after  the  Clapp,  Riley  &  Hall 
Construction  Co.  received  the  amount  due  them  on 
their  claim  for  lien,  they  executed  and  delivered  a  bill 
of  sale  for  the  steam  shovel  to  Pregaldin  &  Warren. 
On  November  29,  1933,  Pregaldin  executed  a  bill  of 
sale  for  the  steam  shovel  to  the  plaintiff-appellant 
Worthy,  in  consideration  of  a  credit  of  $1,000.00  on 
the  balance  of  the  $3,000.00  attorney 's  fee  still  owing 
to  Worthy  by  Pregaldin. 

On  March  12,  1928,  defendant-appellee,  Guthrie, 
had  his  first  conversation  Avitli  Pregaldin  at  his  home 
in  Jersey  County  regarding  the  purchase  of  the  steam 
shovel.  Sometime  between  March  12  and  the  first 
day  of  April,  1928,  Gary  Clendenny,  George  Cockrell, 
Charles  Pregaldin,  Judge  John  Day  and  Guthrie  met 
in  Hardin  at  the  court  house.  Mr.  Shephard,  one  of 
the  bondsmen,  was  absent,  but  was  represented  by 
George  Cockrell.  Mr.  Clendenny,  Mr.  Cockrell  and 
Judge  John  Day  were  present  a  part  of  the  time  when 
Guthrie  and  Pregaldin  talked,  but  none  of  them  heard 
all  of  the  conversation.  Guthrie  and  Pregaldin  went 
out  and  were  to  do  their  trading.  The  purpose  of  the 
negotiations  Avas  to  sell  the  shovel  to  Guthrie  and 
apply  the  proceeds  of  the  sale  to  the  claims  of  the 
bondsmen.  Pregaldin  said  he  would  take  $2,500.00, 
cash,  and  all  of  the  bondsmen  agreed  to  take  $2,500.00 
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wortli  of  stock  in  the  Calhoun  Orchard  &  Clay  Pro- 
ducts Co.  and  Pregaldin  was  to  be  credited  with  that 
amount  on  what  ho  owed  his  bondsmen.  The  testi- 
mony of  Guthrie,  Clendenny  and  Cockrell  is  that  the 
bondsmen  agreed  to  take  $2,500.00  worth  of  the  Cal- 
houn Orchard  &  Clay  Products  Co.  stock  and  that 
Pregaldin  was  to  be  credited  with  that  amount  on  what 
he  owed  the  bondsmen,  and  that  Pregaldin  agreed 
to  sell  the  steam  shovel  to  Guthrie  on  those  terms. 
Pregaldin  said  it  would  be  all  right  to  move  the  shovel. 

At  this  time  the  Clapp,  Riley  and  Hall  Equipment 
Co.  had  filed  a  lien  with  the  Highway  Department  for 
the  balance  of  the  purchase  price  of  the  shovel,  and 
there  were  sufficient  funds  withheld  by  the  Highway 
Department  to  pay  all  claims  and  liens  tiled,  and  when 
the  liens  were  determined  the  Clapp,  Riley  &  Hall 
Equipment  Co.  would  be  fully  paid  and  the  title  of  the 
shovel  would  be  free  from  the  lien  of  said  Clapp,  Riley 
&  Hall  Equipment  Co.  claim. 

At  this  time  the  shovel  was  setting  alongside  of  the 
hard  road,  two  or  three  miles  north  of  Hardin.  Guth- 
rie, defendant-appellee,  took  immediate  possession  of 
the  shovel  and  sold  it  to  the  Calhoun  Leasing  Corpora- 
tion, a  company  formed  to  produce  clay  on  the  Calhoun 
Orchard  &  Clay  Products  Co.  land,  in  which  Guthrie 
was  a  stockholder.  In  September,  1928,  Guthrie  re- 
purchased the  steam  shovel  from  the  Calhoun  Leasing 
Corporation  and  retained  possession  of  and  used  it  on 
the  Calhoun  Orchard  &  Clay  Products  Co.  property 
until  the  same  was  replevined  by  plaintiff-appellant, 
claiming  at  all  times  to  be  the  owner  thereof,  subject 
to  the  rights  of  the  Clapp,  Riley  &  Hall  Equipment  Co. 

The  steam  shovel  was  moved  to  the  Calhoun  Orchard 
&  Clay  Products  Co.  property  in  the  north  part  of 
Calhoun  County,  Illinois,  soon  after  April  1,  1928, 
where  it  was  used  to  mine  clay.  Two  and  one-half  or 
three  months  after  April  12,  1928,  Pregaldin  noticed 
that  the  machine  was  gone  from  where  it  set  on  the 
hard  road  between  Hardin  and  Michael,  and  made  in- 
quiries and  was  told  it  was  taken  to  the  clay  mine  in 
the  north  end  of  Calhoun  County.  He  testified  he 
knew  it  was  there,  but  did  not  go  where  the  shovel 
was  located. 

During  the  negotiations  between  Pregaldin  and 
Guthrie  for  the  sale  of  the  shovel,  and  after  the  terms 
were  agreed  upon,  Guthrie  asked  to  try  it  out,  but 
Pregaldin  said  "No",  but  he  could  test  the  boiler  with 
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a  hammer  and  determine  whether  it  was  in  good  shape 
but  he  could  not  put  tire  in  the  boiler  until  the  money 
was  paid. 

From  the  month  of  April,  1928,  until  November  29, 
1933,  when  Pregaldin  made  a  bill  of  sale  for  the  steam 
shovel  to  C.  C.  Worthy  for  the  consideration  of 
$1,000.00  to  be  credited  on  the  $3,000.00  attorney  fee 
which  Worthy  claimed  was  due  him,  the  record  fails 
to  show  that  Pregaldin  ever  made  any  claim  to  the 
shovel  or  exercised  any  kind  of  control  over  it,  a  period 
of  over  five  years.  He  knew  it  had  been  removed  from 
the  place  where  it  was  left  on  the  hard  road  near  Har- 
din, and  knew  that  Guthrie  had  moved  it  up  to  the 
north  part  of  the  county  to  the  clay  mine,  and  even 
after  Clapp,  Riley  &  Hall  Equipment  Co.,  upon  pay- 
ment of  their  lien,  made  a  bill  of  sale  for  the  shovel  to 
the  partnership,  he  failed  to  exercise  any  physical  con- 
trol over  the  shovel,  but  traded  it  to  plaintiff -appellant. 
Worthy,  for  a  credit  of  $1,000.00  on  a  bill  owed  by  him 
for  attorney's  fee. 

At  the  time  Worthy  purchased  the  steam  shovel  he 
knew  it  was  at  the  Guthrie  place,  and  he  had  known 
that  for  at  least  three  or  four  years.  There  was  no 
concealment  by  Guthrie  of  the  possession  of  and  use 
and  claim  of  ownership  to  it,  during  that  period  of 
over  five  years.  We  are  of  opinion  that  any  action  for 
the  possession  of  the  steam  shovel  by  any  person  other 
than  the  Clapp,  Riley  &  Hall  Equipment  Co.,  accrued 
more  than  five  years  before  the  commencement  of  this 
suit  and  the  Statute  of  Limitations  was  a  good  defense. 

We  are  of  the  opinion  that  the  evidence  discloses 
that  when  the  negotiations  took  place  about  April  1, 
1928,  between  Pregaldin,  Guthrie  and  the  bondsmen 
of  Pregaldin,  he  sold  his  interest  in  the  steam  shovel 
to  Guthrie.  At  this  time  he  refused  to  let  Guthrie  try 
it  out  by  putting  a  fire  under  the  boiler.  The  proof 
shows  that  Pregaldin  at  the  conclusion  of  the  negotia- 
tions said  it  would  be  all  right  to  move  the  shovel.  He 
noticed  the  machine  was  gone  and  was  told  it  had  been 
moved  to  the  clay  mine  in  the  north  end  of  Calhoun 
County,  but  he  did  not  go  where  the  shovel  was  located, 
and  never,  from  the  day  the  parties  met  at  the  court 
house  in  Hardin  up  until  November  29,  1933,  did  he 
do  anything  to  indicate  that  he  had  any  interest  in 
the  steam  shovel. 

The  proof  further  is  that  the  bondsmen  agreed  to 
take  $2,500.00  worth  of  the  Calhoun  Orchard  &  Clay 
Products  Co.  stock,  and  that  Pregaldin  was  to  be  cred- 
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itecl  Avith  that  amount  on  what  he  owed  the  bondsmen 
and  that  Pregaldin  agreed  to  sell  the  steam  shovel  to 
Guthrie  on  those  terms. 

We  are  of  the  opinion  that  the  judgment  of  the  Cir- 
cuit Court  is  not  against  the  manifest  weight  of  the 
evidence.  The  court  saw  and  heard  the  witnesses 
testify,  and  was  in  a  better  position  to  pass  upon  their 
credibility  and  the  weight  to  be  given  their  testimony 
than  one  that  must  judge  from  a  transcript  of  the  tes- 
timony. The  court  did  not  err  in  directing  the  clerk 
to  enter  a  judgment  nunc  pro  tunc  in  keeping  with  the 
minutes  of  the  Judge  entered  on  his  docket. 

The  judgment  of  the  Circuit  Court  of  Calhoun 
County  is  affirmed. 

Affirmed. 

(Seven  pages  in  original  opinion.) 


(39754—10  37)      14 


).A0 


tract 


t,„>^,-t--d-/v_> 


Published  in  Abstract 


Vermont  Marble  Company,  a  Vermont  Corporat: 
Appellant,    v.    George    G.    Bayne,    G.    Wilbur 
Wetzel,  Joseph  E.  Carson,  and  Charles 
E.  Dent,  Appellees. 
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Mr.  Justice  Davis  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  of  the  Circuit 
Court  of  McDonough  County  based  upon  a  directed 
verdict  in  favor  of  appellees.  Appellant  instituted  suit 
to  recover  a  judgment  against  appellees,  as  sureties, 
upon  a  certain  contract  entered  into  between  appellant, 
the  Vermont  Marble  Company,  and  the  American 
Mausoleum  Company. 

The  cause  was  tried  upon  the  amended  declaration 
of  appellant,  consisting  of  two  counts,  and  an  unveri- 
fied plea  of  the  general  issue  filed  by  appellees  and 
several  special  pleas.  All  of  the  pleadings  were  filed 
prior  to  the  adoption  of  the  Civil  Practice  Act,  the  suit 
having  been  commenced  on  July  21,  1930. 

The  first  count  of  the  declaration  alleges  that  on 
May  10,  1926,  in  consideration  that  the  plaintiff  at  the 
request  of  George  G.  Bayne,  G.  Wilbur  Wetzel,  Joseph 
E.  Carson,  and  also  one  Philip  E.  Elting,  would  sell 
on  credit  and  deliver  to  the  American  Mausoleum 
Company  goods  and  merchandise  in  accordance  with 
a  written  contract,  dated  May  10,  1926,  between  the 
plaintiff  and  said  American  Mausoleum  Company,  said 
Bayne,  Wetzel,  Carson  and  Elting  undertook  and 
promised  plaintiff  in  writing  to  pay  plaintiff  for  such 
goods  and  merchandise  as  it  should  sell  and  deliver  to 
the  American  Mausoleum  Company,  with  interest,  if 
the  American  Mausoleum  Company  did  not  pay  plain- 
tiff therefor;  that  Philip  E.  Elting  was  released  from 
liability  and  Charles  E.  Dent  assumed  liability  thereon 
in  his  stead;  that  plaintiff  on,  to-wit,  September  13, 
1926,  and  at  various  times  thereafter,  delivered  goods 
and  merchandise  in  accordance  with  said  contract  to 
the  American  Mausoleum  Company;  that  at  the  Sep- 
tember Term,  1929,  of  the  Circuit  Court  of  McDonough 
County  a  decree  was  entered  appointing  George  A. 
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Falder  receiver  of  the  American  Mausoleum  Com- 
pany, and  said  company  was  dissolved  and  its  assets 
distributed ;  that  plaintiff  was  paid  $222.50,  leaving  a 
balance  due  plaintiff  of  $3,998.53 ;  and  that  defendants 
have  not  paid  plaintiff  the  amount  due  it. 

The  second  count  charges  that  the  plaintiff  entered 
into  an  agreement  in  writing,  which  was  set  forth  in 
said  count  and  is,  in  part,  as  follows : 

Chicago,  111.,  May  10,  1926. 
Interior  marble. 
To  American  Mausoleum  Company  (hereinafter  called 

the  Purchaser),  Macomb,  111. 

The  Vermont  Marble  Company  (hereafter  called 
Company)  proposes  to  furnish  as  required  by  the 
drawings  herewith.  Architects  (acting  for  the  purposes 
of  this  agreement  as  agents  of  the  Purchaser),  except 
as  hereinafter  modified,  for  the  Community  Mauso- 
leum Building  at  Clinton,  Illinois,  the  following  build- 
ing marble,  viz :  Said  drawings  are  made  a  part  hereof 
and  are  identified  as  follows :  Blue  Print  Sheets,  No. 
2,  No.  3,  No.  4.  The  grade  of  marble  to  be  furnished 
hereunder  is  Light  Vein  for  the  ceiling  and  all  stand- 
ing marble,  except  the  fronts  for  the  De  Luxe  Crypts, 
which  are  to  be  Light  Cloud.  The  floor  to  be  Corona 
*  *  *.  The  ceiling  marble  is  to  be  O-li/."  thick.  The 
shelves  in  front  of  the  De  Luxe  Crypts  are  to  be  one 
piece  in  length  *  *  *.  It  is  understood  that  the  pur- 
chaser is  to  furnish  working  drawings  and  sizes.  The 
fronts  of  the  De  Luxe  Crypts  to  be  in  one  piece  *  *  *. 
The  purchaser  shall  furnish,  or  cause  to  be  furnished, 
such  further  details  or  explanations  as  may  be  neces- 
sary to  delineate  the  plans  and  specifications  and  to 
enable  the  Company  to  perform  said  work  as  herein 
provided.  Such  models,  if  any,  as  may  be  required 
for  the  performance  of  said  work,  shall  be  furnished 
by  the  Purchaser.  The  Purchaser  shall  make,  or  cause 
to  be  made,  at  the  building  and  furnished  to  the  Com- 
pany all  necessary  detail  measurements   *   *   *. 

All  previous  communications  between  the  parties 
hereto,  either  verbal  or  written,  contrary  to  the  pro- 
visions of  this  proposal,  are  hereby  withdrawn  and 
annulled,  and  this  proposal  duly  accepted  and 
approved  constitutes  the  agreement  between  the  par- 
ties hereto,  and  no  modification  of  this  agreement  shall 
be  binding  upon  the  parties  hereto,  or  either  of  them, 
unless  such  modification  shall  be  in  writing,  duly 
accepted  by  the  Purchaser  and  approved  by  an  execu- 
tive officer  of  the  Company  or  the  manager  of  its 
Chicago  office. 
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That  defendants  entered  into  an  agreement  by  whicli 
they  became  sureties  for  the  full  payment  of  said  con- 
tract by  the  purchasers,  according  to  the  terms  thereof, 
and  waived  notice  of  any  addition  to  or  deductions 
from  said  contract  in  accordance  with  the  terms 
thereof,  and  &lso  notice  of  defaults. 

Upon  the  trial  of  said  cause  the  court,  on  motion  of 
appellees,  directed  the  jury  to  return  a  verdict  in  their 
favor.  Thereupon  the  jury  returned  a  verdict  finding 
the  issues  in  favor  of  appellees,  upon  which  verdict 
judgment  was  rendered  by  the  court. 

The  errors  relied  upon  by  appellant  for  reversal  of 
said  judgment  are:  That  the  court  erred  in  striking 
the  contract  for  the  sale  of  the  marble,  dated  May  10, 
1926,  and  the  suretyship  agreement  thereto  attached; 
that  the  court  erred  in  refusing  to  permit  plaintiff  to 
introduce  in  evidence  the  pleadings  in  the  suit  in  the 
United  States  District  Court  for  the  Southern  District 
of  Illinois ;  that  the  court  erred  in  refusing  to  permit 
plaintiff  to  put  in  its  case  and  submit  evidence  in  sup- 
port of  the  issues  involved;  that  the  court  erred  in 
directing  a  verdict  for  defendant  and  entering  judg- 
ment thereon. 

Appellant  offered  the  original  contract  in  evidence 
and  asked  leave  to  read  the  same  to  the  jury.  Appel- 
lees objected  to  the  offer  for  the  reason  that,  although 
the  execution  of  the  contract  was  not  denied  under 
oath,  yet  the  same  should  be  identified  as  the  contract 
upon  which  the  action  was  brought.  This  objection 
was  sustained  by  the  court. 

Appellant  offered  in  evidence  a  certified  copy  of  a 
complaint  and  answer  filed  in  the  United  States  Fed- 
eral District  Court,  being  a  suit  between  the  same 
parties  and  concerning  the  same  subject  matter,  and 
claimed  to  be  competent  because,  in  the  answer  of 
G.  Wilbur  Wetzel,  he  admits  the  allegations  of  Par.  2 
of  the  complaint  with  regard  to  the  delivery  of  the 
materials,  as  set  out  on  pages  5  and  6  of  the  complaint, 
and  admits  that  the  American  Mausoleum  Company 
promised  to  pay  the  amount  due  to  the  plaintiff;  to 
which  offer  the  objections  of  appellees  were  sustained 
by  the  court. 

Appellant  then  proceeded  to  read  the  deposition  of 
N.  H.  Archibald,  a  resident  of  Evanston,  Illinois,  and 
manager  of  the  Chicago  office  of  appellant.  He  testi- 
fied he  was  familiar  with  the  sig-natures  on  Exhibit  1. 
C.  C.  Holden  is  traveling  representative,  and  the  con- 
tract was  signed  by  J.  E.  Carson,  President  of  the 
American  Mausoleum  Company,  my  own  signature 
and  the  signatures  of  the  sureties. 
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Carson  was  president  and  G.  Wilbur  Wetzel  was 
architect  and  general  contractor;  Elting  and  Bayne 
were  stockholders.  When  the  document  was  executed, 
the  drawings  referred  to  as  Building  Plans  2,  3  and  4 
were  attached  to  the  contract.  They  were  along  with 
it;  they  were  not  with  the  contract  at  the  time  it  was 
signed.    We  had  to  have  them  of  course. 

Appellant  thereupon  offered  the  contract,  to  which 
offer  appellees  objected  on  the  ground  that  the  wit- 
ness failed  to  prove  knowledge  of  the  signatures,  and 
that  a  proper  foundation  was  not  laid.  The  objection 
was  overruled  by  the  court  and  the  contract,  Exhibit 
1,  was  admitted  and  the  same  was  read  to  the  jury. 
Plaintiff's  Exhibit  2  was  shown  to  the  witness  and  he 
testified  that  it  was  received  at  the  Chicago  ofiSce  of 
plaintiff,  on  July  17,  1926,  by  U.  S.  mail.  The  signa- 
ture of  G.  Wilbur  Wetzel  was  on  that  document.  The 
witness  was  then  asked  if  the  plans  referred  to  were 
enclosed  in  the  letter.  Appellees  objected  for  the  rea- 
son that  the  contract  was  signed  on  May  10,  1926,  and 
this  is  dated  July  14,  1926.  The  contract  of  surety- 
ship was  on  May  10,  1926,  and  this,  I  suppose,  is  to 
show  it  was  a  Blue  Print  referred  to  and  attached 
to  the  contract  at  the  time  of  the  execution.  It  was 
stated  by  the  attorney  for  plaintiff  that  his  theory  is, 
according  to  the  contract,  further  plans  were  called  for 
and  were  necessary  and  Wetzel  furnished  them.  The 
attorney  for  appellees  stated  to  the  court  that  they 
desired  that  counsel  for  plaintiff  produce  the  Speci- 
fications or  Blue  Prints,  numbered  2,  3  and  4,  that  are 
referred  to  in  the  contract.  And,  thereupon,  Mr. 
Slater,  attorney  for  plaintiff,  said:  We  are  unable 
to  produce  such  Specifications  or  Blue  Prints,  and  the 
same  were  not  produced  or  exhibited  in  court  during 
the  progress  of  the  trial.  The  objection  of  appellees 
was  sustained  by  the  Court. 

Appellees  moved  the  court  to  exclude  the  contract. 
Exhibit  1,  admitted  in  evidence  for  the  reason  that  the 
same  was  incomplete  and  fragmentary  and  not  binding 
upon  the  defendants ;  and  thereupon  counsel  for  plain- 
tiff asked  the  court  to  reserve  its  ruling  until  the  case 
of  plaintiff  was  finished.  It  was  stated  to  the  court 
that  there  was  nothing  in  the  pleadings  to  show  that 
there  was  a  substitution  on  this  contract,  and  that  the 
suit  was  on  the  original  contract. 

Appellees  contended  that  the  contract,  as  it  now 
stands,  constituted  a  variance  between  the  declaration 
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and  the  proof,  and  moved  the  court  to  strike  the  con- 
tract. The  court  thereupon  asked  counsel  for  plain- 
tiff if  he  wished  to  make  some  offer  of  proof,  and  Mr. 
Slater,  on  behalf  of  appellant,  offered  to  prove  that 
the  original  plans  as  submitted  were  purely  fragmen- 
tary and  not  the  plans  wliich  were  contemplated  by  the 
contract  as  being  the  ultimate  plans  and  that  G.  Wilbur 
Wetzel  was  the  contractor;  that  there  were  a  number 
of  negotiations  between  Wetzel  and  the  plaintiff,  and 
that  finally  there  were  some  plans  drawn  up  by  the 
Company  because  the  drawings  furnished  by  the  Pur- 
chaser were  not  sufficient,  and  the  drawings  were  then 
sent  to  the  American  Mausoleum  Company  and  were 
approved  by  the  Company  and  by  Wetzel,  the  con- 
tractor, and  stated  he  wished  to  call  to  the  witness 
stand  Charles  E.  Dent,  G.  Wilbur  Wetzel  and  Charles 
Daly  and  Attorney  Berry,  to  make  proof  of  the  mat- 
ters and  things  which  were  offered  to  be  proven,  and 
wished  to  proceed  with  the  reading  of  the  deposition, 
and,  to  complete  the  record,  would  like  to  show  that 
the  witnesses  are  here  in  court,  and  asked  that  they  be 
called  for  that  purpose;  to  which  offer  appellees  ob- 
jected for  the  reason  that  under  the  declaration,  or 
either  count  thereof,  such  evidence  would  not  be  admis- 
sible to  establish  liability,  that  both  counts  declare 
upon  the  liability  arising  under  a  contract  of  May  10, 
1926.  The  court  thereupon  denied  the  offer  of  appel- 
lant because  the  evidence  was  not  admissible  under  the 
state  of  the  pleadings,  and  the  motion  to  strike  the 
contract  because  it  did  not  contain  all  of  the  contract 
referred  to,  namely,  the  Blue  Prints  or  Specifications, 
or  both,  was  sustained. 

Appellant  asked  leave  to  proceed  with  the  reading 
of  the  deposition,  to  which  motion  appellees  objected 
and  AvJiich  was  sustained  by  the  court.  Mr.  Slater,  on 
behalf  of  plaintiff,  stated  he  would  like  to  call  respec- 
tively, Mr.  Berry,  Mr.  Daly,  Mr.  Wetzel  and  Mr.  Dent 
to  the  witness  stand  for  the  purpose  of  asking  them 
questions  pertaining  to  these  matters,  and  each  of 
them,  which  he  had  just  narrated.  Appellees  objected. 
The  court  thereupon  stated  that  the  offer  you  made 
as  to  what  they  would  testify  to  would  not  be  com- 
petent under  the  pleadings,  as  they  stand  in  this  case, 
for  the  reason  as  I  have  stated,  you  are  declaring  upon 
a  contract  without  any  modification,  substitution  or 
alteration,  or  anything  that  amounts  to  a  waiver  of 
those  provisions.     Appellees   stated,   "We  desire  to 
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make  a  motion  for  a  directed  verdict,  and  move  that 
the  jury  be  instructed  to  find  for  the  defendant." 
Appellant  asked  that  the  motion  be  overruled.  The 
court  said  to  appellant :  "In  view  of  the  court's  rulmg 
in  this  matter,  do  you  have  any  further  evidence  to 
offer?"  At  this  time  we  re-offer  the  evidence  and 
offer  of  proof  we  have  previously  made.  The  motion 
for  a  directed  verdict  was  allowed.  Thereupon,  by 
direction  of  the  court,  the  jury  again  returned  into 
open  court  and  resumed  their  places  in  the  jury  box. 
Whereupon,  by  direction  of  the  court,  the  jury  ren- 
dered a  verdict  from  their  seats  in  the  jury  box,  and 
signed  by  each  member  of  the  jury,  and  which  verdict 
was  as  folloM's:  "We,  the  jury,  find  the  issues  for 
the  defendants,  George  G.  Bayne,  G.  Wilbur  Wetzel, 
Joseph  E.  Carson  and  Charles  E.  Dent. ' ' 

It  is  the  position  of  appellant  that  a  party  offering 
a  document  need  offer  only  such  portion  thereof  as  he 
may  deem  pertinent  and  material  to  his  case.  That  the 
original  contract,  dated  May  10,  1926,  between  plain- 
tiff and  the  American  Mausoleum  Company,  with  the 
suretyship  agreement  signed  by  Bayne,  Wetzel,  Car- 
son and  Elting,  was  admitted  in  evidence,  and  after- 
wards, on  motion  of  defendants,  Dent  and  Wetzel,  was 
stricken  from  the  record  on  the  ground  that  the  con- 
tract could  go  in  evidence  only  if  the  plans  and  speci- 
fications referred  to  therein  were  put  in  at  the  same 
time;  that  it  is  apparent  that  the  Blue  Print  Sheets, 
Nos.  2,  3  and  4,  were  not  considered  by  the  parties  to 
be  the  ultimate  plans,  and  this  is  apparent,  when  the 
original  contract  provides  that  the  purchaser  is  to  fur- 
nish working  drawings  and  sizes,  and  that  the  pur- 
chaser shall  furnish,  or  cause  to  be  furnished,  such 
further  details  or  specifications  as  may  be  necessary 
to  delineate  the  plans  and  specifications  and  to  enable 
the  Company  to  perform  said  work  as  herein  pro- 
vided ;  that  plaintiff  offered  to  show  the  original  plans, 
which  were  submitted,  were  purely  fragmentary  and 
were  not  plans  which  were  contemplated  by  the  con- 
tract as  being  the  ultimate  plans,  and  plaintiff  sub- 
mits, that  it  was  not  incumbent  upon  it  to  introduce 
the  blue  prints  referred  to  because  they  were  not 
essential  to  an  understanding  of  the  contract  and 
were,  in  fact,  superseded  and  therefore  immaterial. 

The  law  is  that  a  party  must  recover,  if  at  all,  on 
the  case  made  by  his  pleadings  and  can  not  make  one 
case  by  his  averments  and  recover  a  judgment  on  an- 
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other  and  different  ground,  even  though  the  latter  is 
established  by  the  proof.  The  allegations  in  the  plead- 
ings and  the  proof  and  relief  granted  must  correspond. 
Recovery  was  sought  in  the  declaration  upon  the 
original  contract,  and  it  contained  no  allegations  that 
under  the  provisions  referred  to  by  plaintiff  any 
change  whatever  was  made  in  the  original  contract,  or 
that  the  purchaser  furnished  any  working  drawings 
and  sizes,  or  that  there  was  any  change  in  the  plans. 

The  original  contract  provides  that  plaintiff  pro- 
poses to  furnish  as  required  by  the  drawings  herewith, 
architects  (acting  for  the  purposes  of  this  agreement 
as  the  agents  of  the  Purchaser),  except  as  hereinafter 
modified,  for  the  Community  Mausoleum  Building  at 
Clinton,  Illinois,  the  following  building  material,  viz. : 
Interior  marble.  Said  drawings  are  made  a  part  here- 
of and  identified  as  follows :  Blue  Print  Sheets,  No. 
2,  No.  3  and  No.  4.  Appellees  became  sureties  for  the 
full  payment  and  faithful  performance  of  said  con- 
tract, according  to  the  terms  thereof.  The  blue  prints 
governed  the  plaintiff  and  the  American  Mausoleum 
Company  as  to  the  materials  to  be  furnished  and  were 
a  part  of  the  agreement,  and  Avhen  the  contract  was 
admitted  in  evidence  over  the  objections  of  appellees 
the  blue  prints,  numbered  2,  3  and  4,  were  not  produced 
and  offered  in  evidence,  and  Mr.  Slater,  attorney  for 
plaintiff,  said,  ' '  We  are  unable  to  produce  such  Specifi- 
cations or  Blue  Prints,"  and  the  record  discloses  the 
same  were  not  produced  or  exhibited  in  court  during 
the  progress  of  the  trial.  The  position  of  appellant  is 
not  tenable,  and  it  was  incumbent  upon  it  to  offer  and 
produce  the  entire  contract,  including  the  Blue  Print 
Sheets,  Nos.  2,  3  and  4.  Aside  from  these  exhibits  the 
contract  as  pleaded  and  introduced  is  not  complete  in 
itself  and  does  not  contain  minute  details  as  to  the 
merchandise  sold  or  embody  all  of  the  essential  terms 
of  the  agreement  as  contended  by  appellant.  The 
record  fails  to  disclose  that  appellees,  Dent  and  Wet- 
zel, made  promises  to  pay  their  liabilities  long  after 
the  marble  had  been  delivered.  An  offer  was  made 
by  appellant  to  show  that  negotiations  were  had  be- 
tween appellee  Wetzel,  who  was  the  contractor,  and 
the  American  Mausoleum  Company,  and  that  finally 
there  were  some  plans  drawn  up  which  were  sent  to 
the  American  Mausoleum  Company,  and  affirmed  by 
them  and  Wetzel,  after  which  Dent  and  Wetzel  made 
the  promises.  From  the  evidence  it  appears  that  any 
promise  of  payment  they  may  have  made  was  not  a 
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promise  to  pay  what  was  due  under  the  original  con- 
tract, but  under  some  contract  afterwards  entered  in- 
to between  the  plaintitf  and  the  American  Mausoleum 
Company,  for  the  payment  of  which  the  appellees  did 
not  become  sureties. 

It  is  further  insisted  that  the  question  as  to  whether 
the  marble  delivered  complied  with  the  plans  is  not  an 
issue,  so  far  as  Wetzel  is  concerned,  because  of  the  ad- 
mission contained  in  his  answer  in  the  suit  in  the 
Federal  Court  that  proper  delivery  was  made  is  bind- 
ing upon  him. 

We  are  of  opinion  that  no  reversible  error  was  com- 
mitted by  the  court  in  the  exclusion  of  the  offered 
records  of  the  Federal  Court.  The  contract,  not  hav- 
ing been  admitted  in  evidence,  the  answer  of  defend- 
ant Wetzel  would  not  be  competent. 

Appellant  further  contends  that  if  appellees  desired 
to  deny  the  contract  pleaded  was  not,  in  fact,  the  con- 
tract between  the  parties,  because  of  the  absence  of 
the  blue  prints,  they  should  have  done  so  by  verified 
pleas.  The  plea  of  the  general  issue,  which  was 
pleaded  by  appellees,  put  in  issue  all  of  the  material 
allegations  in  the  declaration,  and  it  was  incumbent 
upon  appellant  to  prove  them.  This  plea  was  a  denial 
of  all  the  material  allegations  in  the  declaration.  The 
fact  that  the  plea  of  the  general  issue  was  not  verified 
does  not  exclude  any  defense  to  the  instrument  that 
can  be  made,  and  the  only  effect  was  to  dispense  with 
proof  on  the  part  of  plaintiff  that  the  instrument  was 
in  fact  executed. 

Sec.  '52  of  Chap.  110  of  the  Practice  Act  of  1907  has 
no  application.  Appellees  did  not  undertake  to  deny 
the  execution  or  assignment  of  the  written  agreement 
between  the  plaintiff  and  the  American  Mausoleum 
Company,  declared  upon,  and  the  sole  contention  is, 
that  because  appellant  failed  to  introduce  the  Blue 
Print  Sheets,  Nos.  2,  3  and  4,  in  evidence  there  was  a 
variance  between  the  declaration  and  the  proof. 

In  Gould  V.  Magnolia  Metal  'Co.,  207  111.  172,  69  N.  E. 
Eep.  869,  it  was  said:  "It  is  argued  that  by  failing  to 
deny  the  execution  of  the  contract  as  set  out  defend- 
ant admitted  that  it  constituted  the  whole  contract  and 
agreement  between  the  parties,  and  that  if  the  defend- 
ant claimed  it  was  not  the  whole  contract  it  should 
deny  its  execution.  That  section  of  the  Practice  Act 
establishes  a  rule  of  evidence  and  dispenses  with  proof 
of  the  execution  of  a  written  instrument  declared  upon 
unless  the  execution  is  denied  by  a  verified  plea.    The 
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execution  of  the  contract  as  set  out  in  the  declaration 
was  not,  and  could  not  truthfully  be,  denied  by  the 
defendant,  and  the  letter  did  not  tend  to  make  a  new 
or  different  contract  or  substitute  another  one.  The 
only  effect  of  failing  to  deny  the  execution  of  the  con- 
tract was  to  make  it  admissible  in  evidence  without 
proof  of  its  execution.  A  verified  plea  was  not  neces- 
sary to  permit  the  introduction  of  evidence  explana- 
tory of  its  meaning."  Appellees  did  not  desire  to  and 
could  not  deny  that  the  contract  pleaded  was  not,  in 
fact,  the  contract  between  the  parties  because  of  the 
absence  of  the  Blue  Prints.  This  contention  of  appel- 
lant is  without  merit.  After  Exhibit  1,  the  contract 
upon  which  the  suit  was  founded,  was  stricken  be- 
cause of  a  failure  of  plaintiff  to  produce  the  Blue  Print 
Sheets  Nos.  2,  3  and  4,  specifying  the  marble  required 
to  be  furnished,  and  without  which  no  recovery  could 
be  had,  appellant  made  offers  of  evidence,  none  of 
which  was  competent  under  the  declaration,  and  the 
court  thereupon,  on  motion  of  appellees,  instructed 
the  jury  to  return  a  verdict  finding  the  issues  for 
appellees. 

It  is  insisted  that  the  court  erred  in  denying  appel- 
lant the  right  to  put  in  its  proof  under  the  declaration 
already  held  good  by  the  Supreme  Court  of  Illinois. 
The  circuit  court  did  not  hold  that  the  declaration  did 
not  state  a  good  cause  of  action,  but  held  that  the  evi- 
dence introduced  failed  to  prove  the  allegations  of  the 
declaration.  Appellant  having  made  its  offer  of  proof, 
all  of  which  was  incompetent  under  the  pleadings  in 
the  case,  and  to  which  objection  was  made  and  sus- 
tained, and  the  evidence  Avholly  failing  to  prove  the 
material  allegations  of  the  declaration,  the  court  did 
not  err  in  instructing  the  jury  to  return  a  verdict  in 
favor  of  appellees. 

In  the  case  of  Wilson  v.  Larson,  210  111.  App.  101,  a 
declaration  was  filed  consisting  of  the  common  counts 
with  an  affidavit  of  claim,  and  the  defendant  filed  a 
plea  of  the  general  issue  with  an  affidavit  of  merits. 
Counsel  for  the  plaintiffs  made  the  point  that  the  de- 
fense as  stated  was  Avithout  the  issues  made  by  the 
affidavit  of  merits  as  he  insisted,  and  the  court  ruled 
that  the  defendant's  evidence  would  be  limited  to  the 
issues  as  made  by  the  affidavit  of  merits  the  defendant 
had  filed.  Counsel  for  defendant  then  made  an  offer 
of  proof  to  which  objection  Avas  made  and  sustained 
by  the  court,  and  a  motion  to  instruct  the  jury  to  find 
for  the  plaintiffs  was  allowed.    The  verdict  and  judg- 
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meiit  followed.  In  urging  that  the  judgment  should 
be  reversed,  the  defendant  alleged  that  it  was  error 
for  the  trial  court  to  direct  a  verdict  on  counsel's  open- 
ing statement  to  the  jury,  citing  Pietsch  v.  Pietsch, 
245  111.  454.  The  court  held  that  case  not  in  point,  and 
further  in  its  opinion  the  court  said:  "In  the  case  at 
bar,  the  defendant  made  a  definite  offer  of  proof  which 
is  quite  different  from  an  opening  statement,  and,  up- 
on his  offer,  the  court  had  the  power  to  rule.  As  the 
evidence  offered  was  in  regard  to  matters  without  the 
issues  made  by  defendant's  affidavit  of  merits,  the 
court  properly  ruled."    The  judgment  was  affirmed. 

It  is  the  settled  law,  in  practice  in  this  state,  that 
where  no  evidence  has  been  offered  to  prove  any  mate- 
rial allegation  in  the  declaration,  put  in  issue  by  the 
pleadings,  and  not  admitted  for  the  purposes  of  the 
trial,  or  othewise  waived  or  dispensed  with,  the  court 
should,  on  motion,  exclude  the  evidence  offered  on 
other  issues  in  the  case  or  direct  the  jury  to  find  for 
the  defendant.  The  Continental  Life  Ins.  Co.  v.  Rod- 
gers,  119  111.  474,  10  N.  E.  Rep.  242. 

"We  are  of  the  opinion  that  the  judgment  of  the  Cir- 
cuit Court  of  McDonough  County  should  be  affirmed, 
and  the  same  is  affirmed  acordingly. 

Affirmed. 

(Twelve  pages  in  original  opinion,) 
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PuBLKHED  IN  Abstract 


Erma    Templeman,    Mary    Rennie    and    Ros 
Calverd,    Defendants-Appellants,   v.    The 
of  the  State  of  Illinois  for  the  use  of  U.  G 
and  Nick  Kish,  Plaintiffs-Appellees. 


Appeal  from  County  Court,  Sangamon  County,  III 
ApniL  Term,  A.  D.  1937. 


Gen.  No.  9064 


292  I.A.  647 


\j 


Agenda  No.  2 


Mk.  Justice  Davis  delivered  the  opinion  of  the 
Court. 

Erma  Templeman  commenced  a  suit  in  replevin 
against  U.  G.  Usher  and  Nick  Kish  to  recover  the 
possession  of  a  Chevrolet  Coach  which  she  claimed 
was  wrongfully  seized  by  them.  Upon  a  trial  of  said 
cause  the  Circuit  Court  of  Sangamon  county  entered 
a  judgment  against  her  for  a  return  of  said  motor 
vehicle  and  for  costs  of  suit. 

She  prayed  an  appeal  to  the  Appellate  Court,  Third 
District,  which  was  granted  by  the  court  upon  condi- 
tion that  she  file  an  appeal  bond  in  the  penal  sum  of 
$750.00  in  twenty  days,  and  ninety  days'  time  was 
allowed  by  the  court  in  which  to  tender  a  bill  of  excep- 
tions. The  bond  was  filed  and  approved  by  the  court 
on  July  5,  1935,  the  time  for  filing  the  same  having 
been  extended  by  the  court. 

At  the  October  Term,  1935,  of  the  Appellate  Court, 
U.  G.  Usher  and  Nick  Kish  moved  the  court  in  writ- 
ing to  strike  from  said  court  the  appeal  of  Erma 
Templeman  in  said  cause  and,  in  support  thereof, 
alleged  that  she  had  failed  to  file  a  notice  of  appeal 
in  the  trial  court  within  ninety  days  after  the  entry 
of  the  judgment  in  said  cause  and  failed  to  serve 
notice  of  appeal  upon  them  and  to  make  and  file  proof 
of  service  of  notice  of  appeal  as  required  by  statute 
and  the  Rules  of  Practice  and  Procedure  of  the  Su- 
preme Court  of  the  State  of  Illinois. 

On  October  2,  1935,  the  Appellate  Court  sustained 
the  motion  of  said  U.  G.  Usher  and  Nick  Kish  and 
said  cause  was  stricken  from  the  files  of  said  court. 

A  suit  was  instituted  in  the  name  of  the  People  of 
the  State  of  Illinois,  for  the  use  of  U.  G.  Usher  and 
Nick  Kish,   against   Erma   Templeman,   Roscoe   Lee 
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Calverd  and  Mary  Rennie,  sureties  upon  the  appeal 
bond  of  said  Erma  Templeman,  in  the  County  Court 
of  Sangamon  County,  which  was  tried  by  the  court 
without  a  jury,  and  the  court  found  against  said  Erma 
Templeman  and  the  sureties  upon  her  bond  and  judg- 
ment was  entered  in  debt  in  favor  of  the  plaintiffs  and 
against  defendants  for  the  sum  of  $750.00  debt  and 
damages  for  the  sum  of  $360.00,  said  judgment  to  be 
exting-uished  upon  payment  of  damages  and  costs. 
This  is  an  appeal  by  said  Erma  Templemen,  Roscoe 
Lee  Calverd  and  Mary  Rennie,  defendants-appellants, 
from  said  judgment. 

Plaintiffs  alleged  in  their  compliant  that  the  defend- 
ants by  their  writing  obligatory  acknowledged  them- 
selves to  be  bound  unto  the  People  of  the  State  of 
Illinois,  for  the  use  of  the  plaintiffs,  in  the  sum  of 
Seven  Hundred  and  Fifty  Dollars. 

That  said  writing  obligatory  was  and  is  subject 
to  certain  conditions  therein  written,  whereby  after 
reciting  that  plaintiffs  did  on  the  13th  day  of  May, 
1935,  in  the  Circuit  Court  of  Sangamon  County,  in  an 
action  of  replevin  recover  a  judgment  against  the 
plaintiffs  for  the  possession  of  one  Chevrolet  Coach 
and  for  the  return  thereof  to  them  and  for  costs  of 
suit,  from  which  judgment  the  said  Erma  Templeman 
took  an  appeal  to  the  Appellate  Court  for  the  Third 
District  of  Illinois;  it  was  provided  that  if  the  said 
Erma  Templeman  should  duly  prosecute  her  appeal 
with  effect,  and  make  return  of  the  property  if  return 
shall  be  awarded  and  keep  harmless  plaintiffs  and  pay 
all  costs  and  damages  occasioned  by  the  wrongful  suing 
out  of  said  writ  of  replevin  and  prosecute  her  appeal 
with  effect  and  pay  all  costs  accrued  or  which  mig-ht 
accrue  then  the  bond  to  be  void,  otherwise  to  remain  in 
full  force. 

That  at  the  October  Term,  1935,  of  the  Appellate 
Court,  Third  District  of  the  State  of  Illinois,  said 
appeal  was  dismissed  by  the  consideration  of  said 
court  and  plaintiffs  recovered  the  costs  by  them  in 
and  by  their  defense  of  said  appeal  expended,  filing 
fee  of  ten  Dollars.  That  the  said  Erma  Templeman 
has  not  returned  said  Chevrolet  Coach  or  paid  the 
costs  of  said  appeal  or  saved  and  kept  harmless  de- 
fendants for  damages  occasioned  by  the  suing  out  of 
said  writ  of  replevin,  or  any  part  of  the  same,  to 
plaintiffs'  damages  of  Seven  Hundred  and  Fifty 
Dollars. 
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The  copy  of  the  bond,  which  was  incorporated  into 
the  complaint,  recites  that  the  condition  is  such  that 
said  Usher  and  Ivish  obtained  a  judgment  in  the  Cir- 
cuit Court  of  Sangamon  County  against  the  above 
bounden  Erma  Templeman  for  the  return  of  the  prop- 
erty in  question,  and  costs  of  suit,  from  which  judg- 
ment said  Erma  Templeman  prayed  for  and  obtained 
an  appeal  to  the  Appellate  Court,  Third  District,  of 
Illinois. 

Now,  if  the  said  Erma  Templeman  duly  prosecutes 
said  appeal,  and  shall,  moreover,  pay  the  amount  of 
the  judgment,  costs,  interest  and  damages  rendered, 
and  to  be  rendered  against  her  in  ease  the  said  judg- 
ment shall  be  affirmed  in  the  said  Appellate  Court, 
then  the  obligation  to  be  null  and  void,  otherwise  to 
remain  in  full  force  and  virtue. 

Defendants  in  their  answer  admitted  the  signing  of 
the  bond  and  also  tiled  a  plea  of  res  judicata.  On  the 
trial  of  said  cause,  in  addition  to  evidence  introduced 
on  the  issues  raised  by  the  plea  of  res  judicata  and 
reply  thereto,  evidence  was  introduced  by  plaintiffs 
showing  a  motion  made  in  the  Appellate  Court  to 
strike  the  appeal  of  Erma  Templeman  from  the  files  of 
said  court  for  the  reason  that  no  notice  of  appeal  was 
ever  tiled  or  given  plaintiffs  as  required  by  the  pro- 
visions of  the  Civil  Practice  Act  and  also  evidence  as 
to  what  was  a  reasonable  attorney's  fee  which  was 
claimed  to  be  due  plaintiffs  as  damages  sustained  by 
them  on  account  of  said  appeal. 

Defendants  contended  in  the  County  Court  that  the 
court  erred  in  entering  judgTnent  contrary  to  the  law 
and  evidence.  Under  the  provisions  of  Sec.  80  of  the 
Civil  Practice  Act,  Par.  208,  Chap.  110,  111.  St.  Bar 
St.  1935,  Sec.  204,  Chap.  110,  Smith-Hurd  111.  Stat., 
no  formal  exceptions  need  be  taken  to  any  ruling  or 
action  of  the  trial  court  in  order  to  make  such  ruling 
or  action  a  ground  for  review.  It  is  not  necessary  in 
order  to  assign  error  thereon  to  except  to  the  entry  of 
judgment  by  the  court.  Trout,  et  al,  v.  City  of  Herrin, 
245  111.  App.  346.  It  is  insisted  by  plaintiffs  that  de- 
fendants having  failed  to  answer  the  original  com- 
plaint admit  the  truth  of  the  allegations,  citing  Sec. 
40  (2)  of  the  Civil  Practice  Act,  Par.  168,  Chap.  110, 
111.  St.  Bar  St.  1935,  Sec.  164,  Chap.  110,  Smith-Hurd 
111.  Stat.  While  this  is  true,  yet  a  default  admits  only 
that  the  facts  alleged  in  the  complaint  are  true,  and 
not  that  they  constitute  a  cause  of  action  and  if  in  law 
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they  do  not  constitute  a  cause  of  action  no  judgment 
should  be  rendered  on  the  complaint  by  default.  Buck 
V  Mining  Co.,  254  111.  193;  98  N.  E.  266;  Keen  v. 
Leipold,  211  111.  App.  163. 
^  If  the  plaintiff  undertakes  to  prove  his  demand  and 
the  evidence  introduced  shows  he  has  no  legal  claim 
against  the  defendant,  he  is  not  entitled  to  judgment. 
Gray  v.  Joliet,  210  111.  App.  449.  It  is  a  fundamental 
rule,  with  no  exceptions,  that  a  party  must  recover, 
if  at  all,  on  and  according  to  the  case  he  has  made  for 
himself  by  his  pleadings.  He  cannot  make  one  case 
by  his  averments  and  have  judgment  on  another  and 
different  ground,  even  though  the  latter  is  established 
by  the  proof.    Fornoff  v.  Smith,  281  111.  App.  232. 

Plaintiffs  insist  that  the  bond  in  question  and  which 
was  set  out  in  the  complaint  is  a  replevin  bond.  The 
bond  upon  which  suit  was  brought  is  an  appeal  bond 
given  by  defendants  in  an  attempted  appeal  from  the 
judgment  of  the  county  court  of  Sangamon  county  in 
a  replevin  suit. 

The  condition  of  the  bond  is  that  if  Erma  Temple- 
man  shall  prosecute  her  appeal  and  pay  the  amount 
of  the  judgment,  costs  and  interest  and  damages  ren- 
dered and  to  be  rendered  against  her  in  case  said 
judgment  shall  be  afi&rmed  in  the  Appellate  Court, 
then  the  obligation  to  be  void. 

The  undertaking  of  a  surety  is  to  be  strictly  con- 
strued and  he  can  not  be  held  liable  beyond  the  precise 
terms  of  his  undertaking.  Ovington  v.  Smith,  78  111. 
250.  Under  the  terms  of  the  bond  in  question  defend- 
ants are  liable  only  in  event  the  judgment  appealed 
from  should  be  affirmed  by  the  Appellate  Court. 

The  facts  alleged  in  the  complaint  do  not  constitute 
a  cause  of  action  and  for  that  reason  no  judgment 
should  have  been  rendered  on  the  complaint  by  default. 
It  is  alleged  in  the  complaint  that  the  Appellate  Court 
dismissed  said  appeal.  In  the  case  of  Blair,  et  al  v. 
Reading,  et  al.,  103  111.  375,  it  was  held : 

"A  dismissal  of  a  writ  of  error  for  want  of 
prosecution  when  the  court  has  jurisdiction  of  the 
case,  has  always  been  treated  as  an  affirmance  of 
the  decree  or  judgment,  within  the  meaning  of  the 
usual  conditions  of  such  bonds,-  but  the  rule  must 
be  different  when  the  court  has  no  jurisdiction 
in  the  premises.  It  is  for  the  obvious  reason  the 
court  has  no  jurisdiction  to  pronounce  a  judgment 
of  affirmance,  and  it  would  be  a  non  sequitur  to 
say  a  court  may  affirm  a  decree  when  it  has  no 
jurisdiction  to  hear  the  case  for  any  purpose." 
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It  does  not  follow  that  when  an  appeal  is  dismissed, 
the  judgment  from  which  the  appeal  is  taken  is 
affirmed,  and  for  that  reason  the  complaint  should 
allege  the  reason  for  the  dismissal  and  that  the  plain- 
tiff recovered  a  judgment  against  the  defendant  affirm- 
ing the  judgment  appealed  from.  The  complaint  is 
also  defective  for  the  reason  that  it  fails  to  allege  that 
the  judgment  appealed  from  was  affirmed.  By  the 
terms  of  the  bond  defendants  were  liable  only  in  the 
event  that  the  "judgment  shall  be  affirmed  in  the 
Appellate  Court  for  the  Third  District  of  the  State 
of  Illinois." 

In  1935,  after  the  Civil  Practice  Act  was  in  full 
force  and  effect,  Erma  Templeman  prayed  an  appeal 
to  the  Appellate  Court  of  the  Third  District  from  a 
judgment  of  the  Circuit  Court  of  Sangamon  county 
m  a  replevin  suit  entered  in  said  court  on  May  13, 
1935,  which  was  allowed  by  the  court  upon  her  filing  a 
bond  in  the  penal  sum  of  $750.00  within  the  time  fixed 
by  the  court.  At  the  October  Term,  1935,  of  said 
Appellate  Court  plaintiffs  moved  the  court  in  writing 
to  strike  from  said  court  the  said  appeal  for  a  failure 
on  the  part  of  defendants  to  file  a  notice  of  appeal 
in  the  circuit  court  within  ninety  days  after  the  entry 
of  said  judgment  and  to  make  and  file  proof  of  service 
of  notice  of  appeal,  which  motion  was  sustained  by 
the  Appellate  Court  and  said  cause  stricken. 

The  appeal  in  this  case  having  been  stricken  from 
the  files  of  the  Appellate  Court  upon  the  motion  of 
plaintiffs  for  want  of  jurisdiction  in  the  Appellate 
Court  to  hear  the  appeal,  no  appeal  having  been  per- 
fected, it  can  not  be  said  that  the  dismissal  of  the 
appeal  was  an  affirmance  of  the  judgment.  The  action 
of  the  Appellate  Court,  when  it  decided  the  motion 
and  concluded  that  it  did  not  have  jurisdiction  of  the 
appeal,  constituted  a  refusal  to  act  upon  the  merits 
of  the  proceeding.  It  was  a  refusal  to  affirm  or  re- 
verse and  so  cannot  be  considered  as  constituting  any- 
thing in  the  nature  of  a  judgment  of  affirmance.  Jones 
V.  Jones,  223  111.  App.  214. 

The  judgment  of  the  County  Court  of  Sangamon 
County  is  reversed. 

Reversed. 

(Six  pages  in  original  opinion.) 
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Chauncey  H.  Laird,  Appellant,  v.  Tyilliam  AlexMicter 
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Gen.  No.  9056 


\ 


Agenda  No.  6 


I.A.  647 


Mr.  Justice  Riess  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  by  the  plaintiff  from  a  judgment 
for  one  hundred  dollars  entered  against  the  defendant 
appellee  in  the  Circuit  Court  of  Pike  County,  Illinois, 
in  an  action  for  personal  injuries,  alleged  to  have  been 
sustained  by  the  plaintiff  on  September  17,  1934. 

Shortly  after  midnight  of  that  date,  the  plaintiff, 
Chauncey  H.  Laird,  and  one  Kenneth  Dunham  were 
riding  as  guests  in  the  automobile  of  James  Robinson, 
which  was  then  being  operated  on  Federal  Route  No. 
36  Avithin  the  City  of  Pittsfield,  Illinois.  It  was  alleged 
in  the  complaint  that  while  the  car  in  which  the  plain- 
tiff was  so  riding  and  proceeding  westward  on  Federal 
Route  No.  36,  and  while  the  defendant  was  operating 
his  automobile  in  an  easterly  direction  on  the  same 
Route;  the  latter,  without  warning  or  signal,  turned 
his  car  north,  directly  into  the  path  of  the  automobile 
in  which  the  plaintiff  was  riding  and  thereby  caused 
the  two  automobiles  to  collide  and  the  plaintiff  to  be 
injured.  Shortly  after  the  collision  the  plaintiff  was 
given  first  aid  treatment  and  then  taken  to  his  home 
in  Griggsville,  Illinois,  about  nine  miles  north  of  Pitts- 
field,  in  a  taxicab. 

The  plaintiff  testified  that  at  the  time  of  the  collision 
he  was  thrown  forward ;  that  his  knees  struck  the  floor 
of  the  car  and  his  abdomen  the  "jumper  seat";  that 
his  shins  were  skinned  and  his  knees  swelled  and  be- 
came red ;  that  he  was  shocked  and  dazed  and  suffered 
severe  pains  in  his  stomach;  that  his  abdomen  was 
discolored  and  red;  and  that  he  remained  in  bed  the 
following  day  and  in  his  home  for  a  week. 

About  two  or  three  weeks  after  the  collision  plaintiff 
noticed  that  be  became  easily  fatigued  and  that  his 
mind  did  not  work  as  well  as  usual ;  that  he  was  losing 
weight  and  developed  a  craving  for  sweets  and  had  an 
unusual  thirst,  and  he  was  obliged  urinate  at  frequent 
intervals.  He  stated  that  his  health  in  general  was 
running  down  and  that  his  condition  was  gradually 
growing  worse. 
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Three  or  four  weeks  after  the  accident  he  met  and 

talked  to  Dr.  Chaisson  on  the  street  in  Griggsville 
about  his  condition.  He  again  saw  the  doctor  at  his 
office  about  six  weeks  after  the  collision,  and  later, 
about  two  months  after  the  collision,  he  went  to  the 
doctor's  office  for  an  examination.  By  that  time  he 
had  lost  about  twenty-five  pounds  in  weight.  After  an 
examination  and  an  analysis  of  his  urine,  the  physician 
discovered  sugar  content  and  told  the  plaintiff  that  he 
had  diabetes.  Plaintiff  then  entered  St.  Mary's  Hos- 
pital at  Quincy,  Illinois,  where  he  remained  for  sixteen 
days.  At  the  hospital,  his  diet  was  "adjusted"  and 
insulin  administered  in  treatment  of  his  diabetic  con- 
dition. Since  then,  he  has  been  on  a  strict  diet  and 
takes  insulin  once  or  twice  a  day,  and  because  of  this 
condition  it  is  necessary  for  him  to  expend  about 
twenty-five  dollars  a  month  in  addition  to  normal 
expenditures  for  his  special  diet. 

For  the  purpose  of  proving  the  plaintiff's  present 
diabetic  condition  to  have  proximately  resulted  from 
the  injuries  sustained  in  the  collision  in  question, 
plaintiff  produced  four  physicians  as  witnesses,  in- 
cluding Dr.  Chaisson,  who  had  been  his  family  physi- 
cian for  fourteen  years.  Each  of  the  physicians,  in 
answer  to  a  hypothetical  question,  gave  as  his  opinion 
that  the  diabetic  condition  was  caused  by  the  injuries 
and  mental  and  nervous  shock  sustained  by  the  plain- 
tiff in  the  automobile  accident. 

Dr.  Robert  W.  Keeton,  who  has  been  teaching,  in- 
vestigating and  practicing  medicine  since  1916,  and 
who  is  now  Professor  of  Medicine  and  head  of  the 
Department  of  Medicine  at  the  University  of  Illinois, 
testified  as  a  witness  on  behalf  of  the  defendant.  He 
stated  that  since  1910  he  had  published  in  the  Illinois 
State  Medical  Journal,  The  American  Journal  of 
Physiology  and  the  American  Clinic  of  North  Amer- 
ica, papers  on  the  subject  of  diabetes.  The  same 
hypothetical  question  which  had  been  propounded  to 
the  physicians  who  testified  for  the  plaintiff  was  pro- 
pounded to  him.  He  gave  as  his  opinion  that  the 
diabetic  condition  of  the  plaintiff  was  not  caused  by 
the  injuries  and  mental  and  nervous  shock  sustained 
in  the  automobile  accident.  He  further  gave  as  his 
opinion  that  diabetes  was  not  caused  by  injury  or 
trauma. 

After  discussing  the  disease  and  the  works  of  vari- 
ous authors  on  the  subject,  he  gave  it  as  his  opinion 
that  diabetes  is  hereditary  in  character  and  is  trans- 
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mitted  as  a  recessive  characteristic  implanted  in  the 
individual  at  birth. 

The  jury  found  for  the  Appellant  upon  the  issues 
of  Appellee's  negligence,  which  also  included  the 
issue  of  due  care  on  the  part  of  Appellant.  If  the 
jury  believed  from  the  evidence  that  the  plaintiff's 
present  diabetic  condition  was  not  caused  by  the  in- 
juries he  suffered  through  the  negligence  of  the  Appel- 
lee, the  verdict  in  the  sum  of  one  hundred  dollars 
would  be  adequate  damages  for  the  injuries  shown 
by  the  evidence  to  have  been  sustained  by  the  plaintiff. 
If,  on  the  other  hand,  plaintiff's  diabetic  condition 
was  caused  by  the  injuries  sustained  by  him  as  a 
result  of  the  Appellee's  negligence,  a  verdict  for  that 
amount  would  be  clearly  inadequate. 

The  evidence  is  conflicting  upon  the  question  as  to 
whether  or  not  the  Appellant's  diabetic  condition  was 
caused  from  his  injuries.  In  such  cases  the  Courts 
of  this  State  have  frequently  held  that  the  verdict  of 
the  jury,  as  to  the  facts,  will  not  be  disturbed  unless 
it  is  manifestly  against  the  weight  of  the  evidence. 
Chapman  v.  Car^j,  238  111.  App.  605-608;  Grosch  v. 
Mendota  National  Bank,  239  111.  App.  515-521. 

The  jury,  whose  province  it  was  to  pass  upon  this 
issue,  evidently  gave  credence  to  the  testimony 
offered  on  the  part  of  the  defendant  to  the  effect  that 
the  diabetic  condition  of  the  Appellant  was  not  caused 
by  his  injuries.  This  question  was  purely  one  of  fact 
for  the  jury  to  determine  from  all  of  the  evidence. 
The  credibility  of  the  witnesses  was  also  a  matter  to 
be  determined  by  the  jury,  and  this  Court  can  not 
overrule  the  finding  of  the  jury  and  the  Trial  Judge 
on  a  question  of  fact  simply  because  more  witnesses 
testified  on  the  one  side  than  on  the  other.  English 
V.  Porter,  109  111.  285 ;  Colgrave  v.  Berry,  146  111.  App. 
107;  Stenhaus  v.  Radke,  145  111.  App.  232;  Krasa  v. 
Bobbins,  186  111.  App.  198. 

The  credibility  of  witnesses,  their  capacity  and 
intelligence,  the  weight  of  their  testimony,  the  draw- 
ing of  inferences  from  facts  and  circumstances  proven 
are  all  questions  of  fact  for  the  jury  to  pass  upon  and 
not  for  the  Court  to  decide.  McGregor  v.  Ried,  Mur- 
doch d  Co.,  178  111.  464;  53  N.  E.  323;  Boesner  v.  Del- 
lenbarger,  197  111.  App.  23;  Manufacturers  Fuel  Co. 
v.  White,  228  111.  187 ;  81  N.  E.  841. 

It  is  a  well  settled  rule  of  law  in  Illinois  that  the 
verdict  of  a  jury  upon  the  facts,  where  they  are  in 
conflict,  will  not  be  lightly  disturbed  nor  set  aside  by 
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a  court  of  review,  unless  the  Court  is  firmly  of  the 
opinion  from  such  evidence  that  the  verdict  and  judg- 
ment are  clearly  contrary  to  the  weight  of  the  evidence 
Bouslough  v.  Schumacher,  270  111.  App.  79-84;  Mandel- 
kow  v.  Meyer,  219  111.  App.  286-293 ;  III.  Central  R.  R. 
Co.  v.  Gillis,  68  111.  317-319;  Lourance  v.  Goodtvin,  170 
111.  390-393 ;  48  N.  E.  903 ;  Carney  v.  Sheedy,  295  111. 
78-83 ;  128  N.  E.  810.  This  we  are  unable  to  say  under 
the  conflicting  state  of  the  evidence  in  this  case. 

Appellant  further  earnestly  contends  that  the  Court 
erred  in  instructing  the  jury  on  the  issue  of  reasonable 
care  on  behalf  of  the  plaintiff.  The  Trial  Court  gave 
eighteen  instructions  for  the  plaintiff,  and  twenty- 
three  on  the  part  of  the  defendant.  The  giving  of 
numerous  instructions  in  cases  where  the  issues  are 
not  involved  has  been  repeatedly  condemned  by  this 
Court.  However,  Appellant  is  in  no  situation  to  com- 
plain of  error  in  any  of  the  instructions  complained 
of  for  the  reason  that  the  jury  found  for  him  on  both 
the  issue  of  defendant's  negligence  and  the  issue  of 
whether  or  not  Appellant  was  in  the  exercise  of  due 
care  for  his  own  safety.  Browder  v.  Beckman,  275 
111.  App.  193;  Borgerson  v.  Chicago  Railway  Co.,  187 
111.  App.  65. 

We  find  no  reversible  error  in  the  record ;  hence  the 
judgment  of  the  lower  Court  will  be  affirmed. 

Judgment  afftrmed. 

(Five  pages  in  original  opinion.) 
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KAL  ?.^ORE, 


AGENEA  NO.    1, 


) 


Plaintiff-ArnelleeV      )  Af-eal   fron    the 

) 
vs.  )     County  Court,  of 

FRAimtlM    ?^UTUAL  1K£URAJ?CI;  )  Randolph  Countv. 

COMPANY.  ) 

) 


Defencant-ar-^oll  ?int.    ) 


^292I.A.  648' 


STONE,  P.  J, 


On  sne  prior  tc  Tgnuray  IJ:,  193£,  ap^^ellee 
carried  an  sutoKiobile  Insursnce  ?ollcy  vitir.  t^.s  Capitol 
Mutual  Casualty  Comrany,  the  contrect  liability  7.-hereof 
was  aesuweo  by  the  Fxanklin  i.utual  Company,  appellant 
heroin. 

On  Janusry  1£,  1935,  the  ir.EUrec  automobile 
truck  i9as  ctruck  by  an  yilinois  Contr-il  train  and  demolished 
beyond  repair.   On  the  5th  of  April,  1935,  the  parties 
entered  into  e   urrorted  rettjenent  tor  the  sun:  of  ^=349.40. 
Ap^ell-iHt  iBFuee  to  a--elle?  Its  voucher  for  th.^t  amount, 
attache. ^  to  v.hici-   as  a   relesso,  -niu  on  tne  saine  date 
appellee  also  slf.ntcl  a  release  under  o'it*i  ^vherein  he 
acknowleJ.fed  thst  t' e  ar:ount  claimed  under  '■^os  policy 
m'6S  V349.40.   Th9  second  of  the  relensec  provided: 

''ClBU5:e  (5):   The  actual  amount  of  the  lors  or 

cl9!r:sg:€>  B£  dercribec  -bove  is  ^775. CO. 

"ulsuEe  (6):   The  amount  clai  fried  under  the  above 

policy  is  ,?^9.40. 

"Clause    (7):      Tii.e    i-j  rurec   ai_,re«£   to   accept   in 

full   payrxnt   i  eti  E.f -action   and   coicprorf.i  se   of  all 


clsiiim  undfT  sale    :olJcy   ty   resson  cf  said  logs 
or  cesr-'ige  the   svir.    c5    Tiireft   i.ur.c-revS  Forty-nins   and 
4C/1CC   Dcllars   (^^'•^i^.'^O)  .  « 
Th*r-    -cl'c;-    :?n    .ueTtiori.  coiil^-Jrit  tne    fcllo-s'ng 

Hr?;1  t.at  lens; 

*??o  suit  or  ectlon  for  tht'    recovery  cf   Toes  cr 
UacJSj^*?   cov^ned   -.n^C^r  Tart        of   t-r'r   --olicy    shall 
fee  siigtalnfe'w-    5n   ai-y  cotirt  ot   la'*   or  r  Viit^-    un- 

l€i£s  «;OE«.er:C«?c  isltr. 5n  tv^alve  Konlns   after  tiio 
«su se   of  ffC 1 1  on  s  c c r-u e s ,  * 

Ttiie  Bnn  wss   fHeC!    august  1.8,    1956.      A--cll3Kt 
filed   Ste  ^nssy^rj    t^-^tiAnc  sp  the   sbovs  IfmHatlcn  cl^us-e. 

Apt>6ll.ant    In   Hj^   sr^evirej    set  ^p   slsc  -that   It   fc^ac  la^^-ie   e 
fal3    3t-o  ccnrlete    £;etilefftti:5t  mlt':   sppt.ll@c    t,y   virtus   cf 
the  aforeselc-  relesisefc.     .Afpfclles   rerlleo   that  tti©  reissses 

A   trial  %-se  "av;   befert   the  C^aurt  ^itrssvt  s    l^ry. 
The  co*;-rt   fourjc:  ihB   !*-sue£  for  the   "Iftlntjff  so(5  asse®E«t 
^■5€  .dsmsgsse   *5t  tne  £•.;©  of  |f:SO.0O.      Tb®   c«i!?s    is   tr::-Ufc.ht 

A|>p«nt^   eicrie.-.:   t^v-e    ■.-Ifff-rs'.nt   relfesseos   anc:  sag 
pale  t' ft  awjunt  of  45-^9.^0,    t^ae   ^sisoufit   pre^crlbsc  tnerelii, 
as   s  r**l€fi-S€^    \t.  full    of  sll   ^effi&i^di;.      There    ?£■  nc    j;jrjtr!n- 
t?ofi  that  >>^  c'1^  not   fully  utideretanc   f-er??  r"2©as00  ^t 
th©   tltm   that   h©   s^gi-jftd   ires:.      1. 1?   ela'as,   however,    t  ..^t 
fratid  was  'fractic^d  up«r*  hir^  ir^  t'.'u'jt  they   sroitlesd  to   pay 
\Am  ru5r«  mctiey    is-,   t^e   future.      A©  sjJ^   In  Cai:;&  ve.    Lcais, 
68   111.   &C4,    'The   ets-tsfiasntt    sLo^sn  1%    tne  evi.,6ncs  co/ld 
r.ot.  06    s-vUi  t:    t'e   falfi«   v.  her*  i^.^tie,   &i,^    :1  not    liit&B<2e<5  to 
\M  cc«ipli€*c  ®ith  «fc«ii  i..ace,    it  «hE  but   sn  uf>ex6cct€.t:   isten- 
tlor:  «?!~r!ch  hfes  r.f-ver  bees;  K':  It  of    ftj^^-lf   tj  coiiKtitute   fraud. 


without  regnrd   Xoybat^ivat  r'fhtp  sr  -clleo  may 

h'sve  4n  the  nroKlee   for  the  ;cl£.00  9cldU1on&l   %b1ci-.  the 
evidence-    ehc?.-sr.,    wf    ,*re  URsble   to    cfij   t*^st   the   fvn.einco    5n 
tV.lE    e3!5«3   siaiiiet,    out   a  cstc   or  Vi^ud    It.   t' c   e>fftcutlon  or 

procures;ent   Qf  tb©  r^aeeses   Sv   rUnec.     Without  fraud  tb© 
r«lef,!«t\«    arc   cci?.rlet€    in  tr.eo-eelvei-',    .M.'.d   ;■.£   said    in   ^sheel^rr 
«t;c  •Wilson  Ccapary  V£,   I:arr,   the  rs'le««ses  Kajst  epe^A  for 
thei-:.--ei¥e£»    end,    cf  coarse,    speeiiltit.  lor  tr.6m£«?lvee,    t^oy 
constitute    B  ccjj^pl^te   ar,..:   t...n    t«ttlef;;er;t  of   tr.e  cSeasend 
of  arpellee. 

This   helt'ir.g  cls_"0£©g  cf  ct';^r  caestfcn?  r--^i6ed, 
euch    «B   tl-e   tl.:ils;  tl-.^a   the   suH  w-5f  not   brcufcir.t  «1thln 
the  year   provic«C  t-j   t't   ;?oVlcy,    or  \«aivtnr  -..f   t:.€  t«rffi8  of 
tt>^   nolicy. 

In  our   Jaoffttent,    th?   tr'-'3l    ecyrt  erred   In 
r«n*1#rlfu^   '^vi^'ittmnt    In  thif  csrc,    ^^^t■   t-e   re1«5BS©s  being.  3 
full   and  ct-gjplete  pcttle&i^r.t,    tfe©   5«c?g:8ient   .^f  V)e  County 
Court   1e  j'-everse-d. 
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Plalntif f-Appellfe , 

VS. 

ROYAL  NEIGHBORS  OF  AMERICA., 

Defendant-Appellanl 


STATE  OF  IL-IH0IS\ 
APPELLATE  COURT 
yODRTH 
MAY  TEHil.tiA.    J 


^^  APPEAL  FROM 
CITY  COURT  OF 
EAST   ST.    LOUIS. 

292  i.A.  64B 


Miirphy,    J: 

June  5,  IQa-i  defendant-appellant  issued  a  twenty 
year  payment  reserve  benefit  plan  certificate,  insuring  the 
life  of  Helen  A.  Holtmon.  Plaintiff -appellee,  the  husband 
of  insured,  was  named  as  beneficiary.   The  insured  died 
March  29,  19i>5  and  on  a  trial  before  the  court  without  a 
ivory   a  judgment  was  entered  in  favor  of  plaintiff -appellee, 
for  the  full  amount  of  the  face  of  the  insurance  certificate. 

Defendant-appellant  contends  that  on  this  appeal  the 
answers  given  by  the  insured  in  her  application  and  the 
answers  set  forth  in  the  medical  examination  were  warranties, 
that  they  were  in  fact  false  and  that  therefore  the  certificate 
was  void.   It  tendered  repayment  of  the  premiuins  paid. 

Defendant-appellant  is  a  fraternal  benefit  society. 
By  the  terms  of  the  certificate  it  was  agreed  that  the  certif- 
icate, the  charter  and  by  laws  of  the  society,  insured's 
application  for  membership  and  the  medical  report  as  signed 
by  her,  constituted  the  contract  between  the  society  and  the 
insxu'ed. 
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The  medical  report  as  signed  by  the  insuz'ed  con- 
tained among  others  the  iollowing  (iueations  and  answers, 
"I  have  not  now  and  never  have  had,  nor  has  any  physician 
ever  treated  me  for,  or  informed  me  that  I  had,  any  of  the 
following  named  diseases  or  symptoms,  except  as  listed," 
then  follows  a  list  of  diseases  and  ailments  and  listed 
under  heading  of  "Digestive  System"  are  stomach,  liver, 
abdominal  organs,  appendicitis,  bilious  colic,  chronic, 
diarrhea,  dyspepsia,  fistula,  gall  stones,  jaunaice, 
stricture  ulcer  of  the  stomach.  Under  exceptions,  the 
answer  was  none.  Question  12;  Has  your  weight  changed 
within  one  year?  Answer:  l^o.  Gain  none,  loss  none.  Quest- 
ion 13:  Are  you  now  of  sound  body,  mind  and  health?  Answer; 
Yes.  '.iuestion  14:  Have  you  within  the  last  seven  years 
consulted  or  been  treated  by  any  physician  or  any  other  per- 
son or  persons  in  regard  to  personal  ailments?  Answer:  Eo. 
Question  15;  Have  you  ever  had  a  personal  injury  or  injuries 
or  undergone  a  surgical  operation  or  operations?  Answer:  Ko« 

The  undisputed  evidence  is  tliat  in  1924  she  was 
operated  upon  by  Dr.  Knewitz  and  had  her  appendix,  right  tube 
and  right  ovary  removed,  that  he  treated  her  again  in  December 
193S  and  January  1934  for  pain  in  the  pelvic  regions.  Dr. 
Killene  treated  her  in  July  1927  for  gastro  intestinal  dis- 
turbance at  which  time  she  was  in  the  hospital  for  tlaree  days. 
The  evidence  also  discloses  that  in  October  19;i4  she  was  in 
the  hospital  for  four  days  receiving  medical  attention.  The 
hospital  records  made  at  that  time  showed  that  she  lost  thirty 
pounds  in  weight  in  the  preceding  twelve  months. 
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By  the  terms  of  the  application  which  included 
the  Q.ue8tions  and  answers  above  set  forth,  the  insured 
agreed  that  she  had  verified  each  of  the  answers,  whether 
written  to^  her  or  not,  adopted  theu  as  her  own,  warranted 
them  to  be  fall,  complete  and  literally  true,  that  the 
exact  literal  truth  of  each  should  ce  a  condition  precedent 
to  any  binding  contract  issued  upon  the  facts  of  said  answers; 
that  if  any  answer  was  not  literally  true  any  certificate 
issued  on  the  faith  of  suuh  answers,  would  be  void. 

The  certificate  sued  upon  proviaes  that  it  is 
issued  in  consideration  of  the  warranties  and  agreemexits 
made  by  the  insured,  that  if  the  application  or  any  part 
thereof  was  not  literally  trae  the  certificate  would  be  nu.ll 
and  void. 

Where  an  application  for  insurance  is  expressly 
decl&red  to  be  a  part  of  the  contract  and  the  answers  or 
statements  therein  contained  are  warranted  to  be  true  and 
the  policy  or  certificate  of  insurance  is  issuea  upon  the 
faith  of  the  truthfulness  of  such  answers  then  the  truth- 
fulness of  the  same  becomes  a  condition  precedent  to  be 
treated  as  warranties,  as  distinguished  from  misrepresent- 
ations, and  must  be  literally  trae  to  ere;  te  any  liability. 
They  are  deemed  to  be  material  to  the  assumption  of  the 
risk  and  if  shown  to  be  false  there  can  be  no  recovery  on 
the  contract,  however  innocently  the  answers  may  have  been 
made.  Grosse  vs.  ^.nights  of  Honor  254  111.  80;  f.icClary  vs. 
Grand  Lodge  Brotherhood  282  111.  App.  77. 

In  Hancock  vs.  Knights  of  Security  S03  111.  66,  7a, 
the  court  said,"  Parties  competent  to  contract  may  enter  into 
such  agreements  with  eacn  other  as  tLey  see  fit,  and  it  is 
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the  purpoae  of  the  law  and  fimction  of  the  co\irt  to  enforce 
their  contract  if  not  in  violation  of  law  or  opposed  to 
public  policy.  Courts  do  not  laeke  contracts  for  parties 
who  are  fully  capable  of  making  their  own  agreements,  and 
if  there  is  no  ambiguity  about  a  contract  the  courts  cannot 
permit  a  construction  contrary  to  its  terma.  By  the  contract 
in  this  case  the  benefit  certificate,  the  application  for 
membership  and  the  constitution  and  by-laws  of  the  society 
constituted  the  contract  of  insurance,  and  the  settled  rule 
of  law  is  that  where  an  application  for  life  insurance  is 
expressly  declared  to  be  a  part  of  the  contract  and  the 
statements  therein  contained  are  warranted  to  be  true,  such 
statements  v.ill  be  deemed  material  whether  they  ai-e  so  or 
not,  and  if  shown  to  be  false  there  can  be  no  recovery  on 
the  contract  no%ever  innocently  the  statements  had  been  made." 

Applying  these  rules  to  the  facta  in  this  case  we 
hold  that  the  answers  and  statements,  as  contained  in  the 
application  anu  laedical  report,  are  to  be  construed  as 
warranties  and/ia  part  of  the  answers  were  false. 

Plaint iff -appellee  contends  that  even  though  the 
answers  ajad  statements  are  warranties  and  false,  that  the 
judgment  shoxild  be  sustained  for  the  reason  that  the  medical 
examiner  was  the  agent  of  the  insurfviL^ia  that  he  filled  in 
the  blanlc  spaces  ixi  the  report  without  first  obtaining  the 
information  from  the  insurea.   Tnis  presented  a  (iuestion  of 
fact.  Weisguth  vs.  Ljupreme  Tribe  Ben  Hur  ZlZ   111.  541. 

Plaintiff -appellee  testified  that  he,  the  insured, 
and  Mrs.  Miller  went  to  Dr.  Holick's  office  for  the  examination. 
His  testimony  is  that  his  wife  arranged  for  the  appointment. 
"Mrs.  Killer  and  my  wife  and  myself  went  down  there,  we  in- 
tended to  go  to  the  show,  we  went  up  to  see  ^x»   Iluliok  and 
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he  ezamined  her  and  after  that  we  went  to  the  buow.  '  lie 
was  interrogated  as  to  what  papers  his  wile  haa  signed  and 
he  testified,  "He  (Dr.  Eulick;  broaght  out  a  piece  of  paper 
about  12  X  14,  he  had  her  sign  that  paper,  he  said  to  her, 
»Is  there  any  tuberoulosia  in  youx  family?'  6he  said, 'iio, 
sir.*  He  said  'Any  cancer?'  and  she  said  'lio,  sir.'   We 
sat  there  talKing  a  little  bit,  he  wrote  that  dovn  on  a 
pad  which  he  haa,  vje  sat  there  and  talked  a  little  bit  and 
he  said,  'That  is  all.'  lie  also  saia, 'You  don't  look  to 
me  like  you  need  an  examination,  you  are  the  picture  of 
health.'" 

He  was  asked  if  there  were  any  further  c^uestions 
to  which  he  replied,  "He  (Di-.  Hulick)  did  ask  her  father's 
and  mother's  name  and  Vifhat  her  father  died  of  and  what  her 
mother  died  of,  but  they  were  not  both  aeoeasea,  her  father 
was  still  living. 

Mrs.  Miller  testified,  ">.e  went  to  the  office  and 
went  to  the  waiting  room.   The  doctor  asked  her  a  few  CiUestions 
and  she  signed  a  paper,  then  we  went  downstairs  to  the  show." 
She  stated  that  she  saw  lira*   Holemon  sign  a  paper  but  that 
she  was  not  close  enough  to  see  what  was  on  the  paper.   ''I 
only  know  there  was  a  few  qL^estions  asked  and  she  signed  her 
name  and  went  downstairs,   ihe  doctor  asked  her  a  couple  of 
aucetions  but  what  they  were  I  coxLIdn't  exactly  swear  to  now." 
On  cross  examination  she  "ue stifled  that  the  doctor  did  ask 
her  some  questions  and  on  redirect  she  stated  she  did  not 
know  how  many  (questions  were  asked.  Dv»   Holick  died  previous 
to  the  trial. 

Plaintiff-appellee  concedes  that  the  medict.l  examiner 
did  propound  certain  (iuestions  in  reference  to  tuberculosis, 
cancer  and  the  names  of  insured  parents  but  he  does  not 


Term  Mo,   4  Agenda  Ko.  8 

testify  nor  does  the  evidence  tend  to  show  that  these 
(iUfc'stionB  were  the  only  ones  asiced. 

The  witnesses  were  not  able  to  identify  the 
medical  report  introduced  in  evidence  by  defendant- 
appellant  as  the  one  tney  saw  insured  sign  at  Dr. 
Huliok's  office/  Plaintiff -appellee  failed  to  maKe 
the  necessary  proof  to  support  his  contention. 

The  judgment  of  the  trial  court  is  reversed 
and  the  cause  remanded. 


Reversed  and  remanded. 
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